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Smith - by Petitioner - Direct/Patrick
| etter that was sent on Cctober 18, as described?

A Yes.

M5. PATRICK: We offer Plaintiff's Exhibit 108.
MR, REILLY: No objection, your Honor.
(Petitioner's Exhibit 108 received in evidence.)

Q M. Smth, calling your attention to the re line of
that letter.

MS. PATRICK: Could we pull that out, please, Ed?

Thank you.

Q Whose failures are the subject of this letter
M. Smith?

A Mast er servicer.

Q Did you or your group ever take the position that BNY
Mellon, the trustee, was in default of its obligations under
t he PSAs?

A No.

Q Have you ever clainmed that BNY Mellon breached its
fiduciary obligation to certificate holders in these trusts?

A No.

Q As you sit here today, M. Smth, what would you Ilike
Justice Kapnick to know about your observations of BNY Mellon's
efforts throughout this process?

A They have been engaged, cooperative and active
t hr oughout .

Q Now, M. Smth, | want to direct your attention --
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1 Smith - by Petitioners - Direct/Patrick
2| headed Servicing, when you were referring to a separate
3| agreenent, were you referring to a separate contract or separate
4| conponent?
14:23:27 5 A Separate conponent of this agreenent.
6 Q How actively was M. Kravitt and BNY Mellon involved in

7/ translating these servicing proposals into reality?
8 A Very. | mean, fromthe -- fromthe design to the
9 inplenentation, all the way throughout, BNY has been very
1424010 || i nvol ved, they have been instrunental in its inplementation to
11|| actual practice.
12 Q G ve Justice Kapnick please exanples in the way in
13| which BNY Mellon was instrunental in inplenenting these
14| provisions into the agreenent.
14:24:14L5 A |t began, at least with my inpression or nmy experience,
16| is that it began with the due diligence of the subservicers that
17| we had selected as a steering commttee to direct the nost high
18| risk loan, what | called the high risk | oan queue to receive,
19| and they underwent an extensive due diligence, very detail ed,
1424420 | very -- there was an extraordi nary amount of process and
21| docunentation surrounding the due diligence of each one of the
22 || candidates that we had selected for subservicers. And as a
23| result of that due diligence, they prescribed the nunber of
24 || loans that any one of these firms could receive at any one tinme
1425125 || to ensure that the servicers that were sel ected were not
26 | overwhel med with their ability to staff, such that their ability
WK
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Smith - by Petitioners - Direct/Patrick
to manage that default would still stay, quote-unquote, special.
And they continued to manage that process fairly actively today.

Q When you say quote-unquote, special, what do you mean
by that?

A Again, it's the way in which they are staffed and
organi zed and even get paid in order to resolve delinquency
faster than just a regular primary or let call it a standard
primary servicer, something like Wlls Fargo or Bank of Anerica
or Chase, that are primarily in the business of servicing
perform ng | oans.

And special servicers are specifically organized to
servi ce delinquent or subperformng | oans.

Q M. Smth, as you understood the Pooling and Servicing
Agreenents, what ability did you or the Trustee have to force
Bank of America to retain subservicers to deal with default
servi ci ng?

A Qutside of the gross negligence, none.

Q And what ability did you have under the Pooling and
Servicing Agreements to inpose automatic nonetary penalties for
poor servicing?

A None.

Q M. Smth, in your experience how do these servicing
reforms conmpare to the servicing that woul d ot herw se have been
avai l abl e under these Trusts had this settlement not been
achi eved?
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Smith - by Petitioner - Cross/Rollin
significant amount of those redefault dollars by including a
90 percent assumed or estimated default rate for that category
of loans; is that right?
A Default rate is what it is. |'mnot exactly sure what
you' re asking ne.
Q "Il wthdrawit.

Now, another thing that your group did in connection
with this exercise was to estimate the breach and success rates
for the loans in the Trusts; right?

A Correct.

Q And that's reflected in the | ower-right-hand corner of
this docunment; right?
Yes.

You have five different scenarios; right?

> O >r

Yes.

Q For breaches of seller representations and warranties
under Section 2.03(c) of the Pooling and Servicing Agreenents;
right?

A Breaches of seller representation and warranties, yes.

Q Are you specifically confining it to 2.03(c) or do you
have sonething el se in m nd?

A No. |'mjust saying that those are -- my understandi ng
of what we were doing was trying to recover against violations
of seller representations and warranties under Section 2.03
general | y.
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Laughlin - by Petitioner - Cross/Pozner
paper. You have talked to the Institutional Investors about
expandi ng the nunber of Trusts that will be settled to include
all of them You have introduced the concept that perhaps Bank
of America m ght take Countryw de bankrupt if the nunber is too

big. And then you tal ked on national TV at the same tine;

didn't you?
A Are you referring to the CNBC interview?
Q | am
A Yes, | was on CNBC.

Q You went on national TV to talk about the size of this
representation and warranty buyback problem yes?

A | don't recall specifically what | said, but | did talk
on CNBC.

Q And the time you were on national TV tal king about the
size of the problemand how Bank of America intends to respond,
Is the identical time that you are talking to the Institutiona
| nvest ors about how absurd their number is and how you m ght
possi bly bankrupt Countryw de.

A | will go back to what | said previously. Bankruptcy
was al ways an option, and it would be silly for us to take off
the table.

Q That wasn't nmy question, sir. M question was, at the
same period of tinme, when you are talking to the Institutiona
| nvestors: "Hey, we may bankrupt Countrywi de if the nunber is
too big," you chose to go on national TV and speak about Bank of

WK



slcoggins
Highlight


791

1 Laughlin - by Petitioner - Cross/Pozner
2 Amrerica and how it was handling the reps and warranty problem
3|| and how big or small it was.
4 A | was on CNBC at that tinme. | don't connect the dots
o229 5| that you are trying to connect.
6 Q But you are on CNBC with the pernission of your
7| conpany?
8 A | was on CNBC.
9 Q Wth the perm ssion of Bank of America?
o219 10 A That is obvious.
11 Q You do not take lightly going on national TV to talk
12 || about what Bank of America --
13 THE COURT: Wait. You have to let himfinish the
14 questi on.
0220 15 Q You do not take lightly going on national TV on an
16 || investor show, a show about finances, to tal k about Bank of
17| America's thoughts on the size of the representation and
18| warranty problem
19 A | don't take that lightly ever.
0220 20 Q And you had the authority of Bank of America to speak?
21 A | have the authority of Bank of America to speak.
22 Q And let us look at a clip of what you said on national
23 || TV about the size of this problemand how Bank of America was
24| going to handle it.
02:20 25 MR. PQZNER:  Your Honor, this is, your Honor,
26 R-341, a video. | want to only play the first two mnutes
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Laughlin - by Petitioner - Cross/Pozner

"1 know that M. Mynahan (CEO) on the conference
call made very clear that this is not the death knell of
Bank of America. You have been able to analyze the
situation. It's not nearly as big as sone of the bears
think isit."”

Your answer: "You are absolutely right, Jim You
know, listen, if we have an obligation to repurchase sone of
these | oans, Bank of America will stand up to that
obligation. But having said that, this is not as big as
many investors and a | ot of the blogs m ght suggest."

A | said that.

Q And when you said that, you were in discussions with
sonme people on the private side, you are tal king about the
Institutional Investors you were talking to at the very sane
time.

A One could infer that.

Q And you did not say on national TV or to any of the
i nvestors: "W're keeping the option open, if the exposure gets
too great, to bankrupt Countryw de." That never came out of
your nouth; did it?

That is correct.

Not in that call or any other call.

> O >

Not that |'m aware.
Q Now, |et us then | ook at what Bank of America has been
doi ng and have been doing. You have paid billions of dollars in

WK
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Laughlin - by Petitioner - Cross/Pozner

A W have used resources from Countryw de to make
settlenents.

Q And you have used resources, mneani ng noney, from Bank
of Anerica?

A That's correct.

Q You have used billions of dollars of Bank of America
funds to pay?

A |'msorry. | msunderstood the question. The clains
were nmade out of -- the clains were paid out of Countryw de.

Q But where did the noney come fronf? Are you saying it
came out the Countryw de treasury, or are you saying that Bank
of Anerica has infused billions of dollars into Countryw de to
take care of these obligations?

A | n sone instances we have nade infusions, but in sonme
I nstances they have come out of Countryw de. Countrywide is an
ongoi ng |l egal entity, operating, and in sone instances we have
provi ded additional capital.

Q It's billions; isn't it?

A Again, | would have to go back and | ook, but that's
probably not incorrect.

Q And it's billions in the period 2011, 2012, and
actually even comng forward into 20137

A | don't know 2013, but yes.

Q But what we're tal king about here is Bank of Anerica
i nfusi ng nmoney into Countryw de to satisfy putbacks for

WK
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Laughlin - by Petitioner - Cross/Pozner
viol ations of reps and warranties?

A | wouldn't phrase it that way. | would phrase it: To
mai ntain the capitalization of the conpany.

Q So maintain the --

A Capitalization of the conpany.

Q And when you say that the Bank of America put noney
I nto Countryw de, 2010, 2011, 2012, to maintain the
capitalization of Countryw de, what you nmean is, W thout these
I nfusions from Bank of America, Countryw de woul d have been
bankrupt before now.

A "1l go back to ny original answer. M answer is that
we periodically fromtine to time have made capital infusions
I nto the conpany.

Q And ny discussion with you is about the purpose, the
capital infusions were necessary on the part of Bank of America
to keep Countryw de from goi ng bankrupt.

A Again, | wll repeat ny previous answer. |t was,

i nfusi ons were made to maintain the capitalization of the
conpany.

Q Is that financial talk for: It wouldn't have been able
to continue in business if we hadn't nade capital contributions?

A | will go back to ny original answer.

MR. PQOZNER:  Your Honor, | ask the court to direct

t he answer.

THE COURT: Can you answer that question nore
WK
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Laughlin - by Petitioner - Redirect/Madden
best of ny recollection.

Q What do you recall that they said about whether or not
t hese breach and success rates that ended up getting to a
defect rate, whether these nunbers down here at the bottom
reflected any discounts for litigation risks such as causation
or bankruptcy?

MR, POZNER: (bjection. Leading.
THE COURT: Yes, | do think you have to rephrase
your question.

Q D d you understand whether or not these nunmbers down
here reflected any type of litigation risk discount?

MR, POZNER: (bjection. Leading.
THE COURT: I'Il let himanswer.

A During the course of those conversations, it becane
apparent that the estimates did not include a discount for
separateness, i.e., potential bankruptcy or causation.

Q Throughout the course of these negotiations, generally
speaki ng, what did you observe, how would you characterize the
i nvol verrent of the trustee in this process, the net settlenent
negoti ati on process?

A The trustee participated in every neeting that | was
in attendance of -- | was attendance in. And | would say in
general, as a generalization, the trustee was very adamant that
the parties needed to sit down in good faith and try to reach a
settlenment or try to negotiate to some type of settlenent.

ESR
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Scrivener - by Petitioner - Cross/Rollin

Q Is it your testinony that it's not the policy of Bank
of America to honor valid repurchase requests?

A Bank of America will honor valid repurchase requests if
Bank of America has the exposure.

Q You are aware of the fact, are you not, that Bank of
Anmerica infuses capital into Countryw de Home Loans?

A | have seen capital contributions from Bank of Anerica
Corporation, the parent conpany, into Countryw de Hone Loans.

Q And those capital contributions are used to pay
repurchase clains; are they not?

A | have not seen those capital contributions cone to pay
| oan | evel clains. | have seen them happen at the tinme of a
settlenment.

Q | ncl uding for PLS?

A Yes. There have been sonme settlenments that include PLS
trusts, not these Covered Trusts -- actually sone of these
Covered Trusts potentially.

MR, ROLLIN. | have no further questions.
| pass the w tness.
THE COURT: Thank you.
MR, LOESER: Your Honor, just to clarify, | have
some questions and M ss Kaswan has some questions.
THE COURT: W is going to go next?
CROSS- EXAM NATI ON
BY MR LCESER
WK



slcoggins
Highlight


In The Matter Of:
BNY Mellon v.

July 8, 2013

Laura L. Ludovico, Senior Court Reporter

Original File 070813BNY .txt




© o0 ~N oo o b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

1310
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THE BANK OF NEW YORK MELLON, (as Trustee
under various Pooling and Servicing | ndex No.
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Kravitt - Defendant - Direct

theminforned as to the status of negotiations wth Bank of
Anerica Countryw de.

MR GONZALEZ: Your Honor, at this tine we

of fer Respondent's 1444, the exhibit, | don't have any

obj ection to that

MR REILLY: [It's our exhibit, no objection.

Q Now, M. Kravitt, if you'll look at your first in

time e-mail in .1 you state: Kathy is better off fighting

over loans, it says that, | assume you neant than ED. Do

you see that?
A | do.

Q First, what did you nmean by ED?

A First of all, et me confirmthat although | wote

that | intended than, T-H-A-N. ED was an abbrevi ation for

events of default.
Q What did you nean by your comment to the client
that Kathy was better off fighting over |oans than events of
def aul t ?
A I what | neant was that

meant - - in nmy opinion the

Institutional Investors were better off pursuing a strategy
of trying to get relief for breach of warrantee than they
were over whether the event of default was outstanding or
not .

Q And why did you believe that?

A Wll, | believed that for the follow ng reasons.

Donna Evans, O ficial Court Reporter



slcoggins
Highlight


10:45:12

© o0 ~N oo o b~ w N

10:45:39 10
11
12
13
14
10:45:55 15
16
17
18
19
10:46:14 20
21
22
23
24
10:46:22 25

26

1335

Kravitt - Defendant - Direct
grounds, what grounds are you referring to? Were there
grounds?
A In the Cctober 18th letter they alleged that the

Master Servicer had violated various of its obligations, and
they referred to events in the public forumthat had
happened.

Settlements with regulators, things |ike that.

So | felt that the remedy wasn't necessarily
a very good remedy. The parties would imediately start a
very difficult fight with each other. And there were other
remedi es where we had nmuch -- where we |likely would acquire
much stronger evidence that would be cut and dry, so
t hought that was the best strategy for the investors at the
time.

Q And you communi cated that to the Trustee?

A | did comunicate that to the Trustee.
Q Continuing in your e-mail the second point that's

nunbered there it reads: It's in BNYMs self interest not
to have an all eged ED out st andi ng.
Do you see that?

A | do.

Q Now, what did you nean by that comment to the
Trust ee?

A Well, if there were an event of default
out standi ng, the Trustee woul d then have to nake a deci sion
whet her or not to replace the Master Servicer even if the
Oficia

Donna Evans, Court Reporter
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Kravitt - Defendant - Direct

Certificate Holders did not give it an instruction to do so.

| thought that decision would be very difficult to make,

extremely difficult to know what the right thing to do was.
| felt that had we pursued this strategy, not

only the Certificate Holders, but the Trustee would have

gotten bogged down in very hostile litigation.

And finally, if there was an event of default
out standi ng, then the scope of the Trustee's duties changed
so that it would have to start acting as though it were a
prudent investor and that woul d have entail ed an enor nous
amount of work and decision-making. So | felt not only was

the fighting over the event of default not in the investor's

self interest, but | also felt it was not in the bank's self
i nt er est .
Q M. Kravitt, was Mayer Brown ever asked by the

Trustee to anal yze scenarios that could arise as a result of
the October 18th letter?

A It was.

Q Let ne ask you to | ook at Respondent's 1458 for
i dentification, please.
A Ckay, |'mthere.

Q Do you recogni ze the docunent attached to the

e-mail on the first page of 14587
A | do.
Q What is Respondent's 1458 for identification?

Donna Evans, O ficial Court Reporter



slcoggins
Highlight

slcoggins
Highlight


12:02:50

© o0 ~N oo o b~ w N

12:03:07 10
11
12
13
14
12:03:27 15
16
17
18
19
12:03:51 20
21
22
23
24
12:04:12 25

26

1370

Kravitt - Defendant - Direct

forbearance agreenent falls away, as | indicated.

Q Now, prior to the forbearance agreenent being
executed, did you have any di scussions with anyone from
Wacht el

about the issue of indemmity to the Trustee?

A | did.

Q And just tell us, what did you discuss and with
whom about the issue of indemity?

A | negotiated with Ted Mrvis to obtain the letter

that | mstakenly started to talk about with you --

Q Petitioner's 37?

A -- whichis 37. Wich is also dated

Decenber 10t h, 2010. And we went back and forth on that for

a few drafts

Q And did you tell Wachtel anything about the reason

why the Trustee wanted the indemity?

A W told themthat trustees are very careful about

covering their costs and liability. And although we thought

It pretty clear that Section 8.5 applied to this situation,

that is the indemmity we already had fromthe Mster

Servi cer under the various 8.5s, we wanted a confirmation

fromthemthat it applied to these circunstances, and that's

what the Decenber 10th |etter does.

Q Now, when you say the various Sections 8.5, are
you referring to the PSAs?

A |'"msorry, I'mreferring to the pooling and

Donna Evans, O ficial Court Reporter
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J. Kravitt - by Petitioner - Direct/M. CGonzal ez

warranty in an agreenent |ike a Pooling and Servicing

Agreenent, would the trustee have to prove that if a warranty

were breached that it caused the | oss on the underlying | oan.

In other words, what if the warranty were breached, but that
didn't cause the |oss.

For exanple, let's say that the | oan-to-value warranty
was breached, but the gentleman who was |iable on the nortgage
st opped payi ng because he |lost his job, so the breach woul dn't

cause the damages. |Investors, for the nost part, claimthat
you don't need to prove causation as long as the breach itself
Is material. So that was rel evant al so.

Bof A t hought that the damages shoul d be di scount ed,
taking into consideration the uncertainty with regard to
causation issue, and so we wanted to get as definitive an
answer as possible fromour expert how likely was that
causation to be required or not.

Q Now, when did the trustee begin the process of
engagi ng t hese experts?

A We engaged RRMS earlier in the process than anyone
el se because we started negotiating the servicing remedies, if
| remenber correctly, as early as February or early March, so
we needed themright away to help us on the servicing renedies.

The ot her experts we waited to hire until we were
feeling mldly confident that we were going to have a
settlenment so they could get started in preparing their advice.

Laura L. Ludovico, SCR
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1450

Kravitt - Defendant - Direct
Q In the settl enment agreenent.
A | don't recall any discussions concerning the

preci se nmonetary value of the remedies that were agreed to,

t hough | do remenber discussions saying that we thought they

were very val uabl e.

Q What do you recall about those di scussions?

A Well, if -- there's several ways to go about

| ooking at servicing remedies. One thing you could try to

do is get conpensation for what you believe was breached in

the past. Okay? A different way to focus on them woul d be

to focus on what will occur in the future.

Now, the way Pooling and Servicing Agreenents

were witten, the ones in this case and the way they are

generally witten, but the way they were witten in this

case is that the servicing standard was a very vague,

general standard which was for the nost part that the Master

Servicer will service the portfolio in accordance with

prudent servicing standards, in effect where the property

was | ocat ed.

So that is a very anorphous standard. It's

very difficult to prove when or how nuch that's viol at ed.

For exanple, if you could conpare servicing between two

servicers, it's very difficult to because everybody has a

different portfolio. But if you could, if one servicer were

10 percent |less effective than another is that a breach of

Donna Evans, O ficial Court Reporter
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1451

Kravitt - Defendant - Direct
enpl oyi ng prudent servicing standards?

You coul d argue about what their protocols
were, what their processes were, how fast they did things et
cetera, but that would only try to get you a nmeasurenent, it
reached the standard of a breach.

woul dn't tell you if that

Certainly it couldn't be that if you were bel ow average t hat
was a breach because that woul d nean half the servicers in
Anerica were in breach of prudent servicing standards.
don't think if you got damages you could pull yourself up to
aver age.

Secondl vy,

the way | construed the Pooling and

Servi cing Agreenent, and as | stated several tinmes to the

Institutional Investors and their counsel, you can only go
after the Master Servicer if they acted in bad faith or were
grossly negligent, and that's even a tougher standard to try
to figure out than the anorphous consistent with prudent
servi ci ng standards.
So what we thought, with Institutiona

I nvestors and the Trustee fund was to be far nore val uabl e,
to create value going forward that would be produce a higher
standard of servicing than even the agreenent required.

Q What agreenent are you referring to?

A Than the Pooling and Servicing Agreenents
required. So for requiring the high risk |oans to be
transferred to sub servicers,

O ficial

we fully expected woul d nean

Donna Evans, Court Reporter
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J. Kravitt - by Petitioner - Direct/M. CGonzal ez
Q Yes.
A Ckay. Well, we had sone very constructive days and we

had some very hostile days. | think, for the nost part, the
parties worked together very effectively identifying issues,
attenpting to solve themin a fashion that satisfied the
various parties. Sonetinmes there would be intense and
voci ferous di sagreenent between the parties and the tone woul d
get very hostile.

Q And how often did the parties engage in settlenent
di scussions that you were aware of?
t hi nk we woul d have an actua

A ell, | nmeeting on the

order of every other week when we started. As we got closer to
the end, we had just a continuation of neetings anong vari ous
of the attorneys and officers. Al nost on a daily basis sone
group woul d neet with another.

woul d talk to each

W certainly, the various parties,

other or e-mail each other every day, probably from January on

through the end of June, so it was a gradually escal ating
anmount of communications, to the point where it was constant
and ongoi ng in June.

Q And how often were you in contact with the G bbs &
Bruns firmfromthe m d- Novenber 2010 to the end of June
period?

A Vell, | don't think we were in contact with them every
day in Novenber and Decenber of 2010, or at the very begi nning

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Direct/M. CGonzal ez

of January. But | -- | would think that fromthe m ddl e of

January until the end of June, it was an unusual day when
sonmeone fromour teamdidn't talk or otherw se conmunicate with
soneone fromthe G bbs & Bruns team

Q And who was your primary contact at G bbs & Bruns?

A My current primary contact was Kathy Patrick.

Q And what sort of

I ssues, during that tinme period,

general ly, did you discuss with Ms. Patrick?
A Well, we discussed, | believe, all the inportant
i ssues, you know, whether the cash danmages should be a | unp-sum

paynent, how nmuch -- it should -- the cash damages shoul d be a

| unp-sum paynment, how -- how large it should be; what the best

strategy for obtaining it was; what the appropriate service --
servicing renedies were; we constantly discussed the extent to
whi ch Bank of Anerica was either acting in good faith or trying
to delay us; what we thought about the various drafts that we
were given
Really, it was two parties who had a substanti al

alignment of interest, a very large alignnent of interest,
di scussi ng substance and strategy on a regul ar basis.
Q And during that sane seven-nonth period, how often

were you in contact with Wachtel |l ?

A | think we were in contact regularly with them though
probably not as often as -- you know, we weren't strategizing
with Wachtell in the sane way we were with G bbs & Bruns. So

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Direct/M. CGonzal ez

can't be sure, but I would say, you know, we had two contacts

wWith -- sonmething on the order of two contacts with BofA for
every three contacts with G bbs & Bruns, or sonething |ike
t hat .
Q And who were your primary contacts at Wachtel | ?
A In the beginning,

it was Meyer Kopl ow and Ted Mervis.

As tinme went on, it becane nore Ted, and El ai ne Golin.

Q And what sort of issues, generally, did you discuss
with thenf
A Well, we discussed the sane sorts of issues, in terns

of substance, but we didn't discuss, you know, strategy very

often and what to go for. It was nore either negotiations or
obtaining information and trying to understand each party's,
you know, what -- what each party was actually trying to get.
it's

Wien you do these negotiations, in nmy experience,

very hard to understand conpletely what -- what another side

wants, and it's a lot easier to reach an agreenent if you have

a very deep understanding of what is notivating them
Q Now, do you know if other nmenbers of your Mayer Brown
t eam communi cated with Wachtel | ?
A Yes.
Q What is your understanding of the frequency of those
comuni cat i ons?
A | understand themto have been simlar to m ne.
Q Now, during the course of the negotiations, who from

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Direct/M. CGonzal ez

Petitioner's 613 as a summary exhibit and the underlying
drafts that are referenced in Petitioner's 613.

MR REILLY: | don't have any objection,

Your Honor.

THE COURT: What ?

MR. REILLY: No objection.

THE COURT: Ckay. Thank you.

Q Now, with respect to those two binders that are now in

evi dence, please describe generally the sorts of issues that

parties negotiated over during the period covered by
Petitioner's 613 and the acconpanyi ng exhi bit.

A Wl l, we negotiated, of course, the adequacy of the

cash paynent; we negoti ated whether it should be paid in one

sumor in a series of installnents; we negotiated, if it were

paid in a series of installnents, would any interest accrue

and, if so, what sort of rate would be cal cul ated; we

negoti ated how t he cash paynent woul d be divi ded anong the
different trusts; we negotiated the fornula for allocating the

paynents, the cash paynents, anong the trusts; we negoti ated

t he manner in which the paynents woul d be applied within the

trust, within the cash waterfall.

All right. W negotiated what woul d constituted final
approval of the settlenent, including, of course, this Court's
approval ; the expiry of any appeals; the obtaining of an

opinion fromthe Internal Revenue Service, as to the renedy not

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Direct/M. CGonzal ez

violating REM C and sone other opinions with regards to the tax

aspects of the transaction. W negotiated the terns of those.

We negotiated the extent to which, if the Court had

all owed any trusts out of the settlenent, which | don't

understand to have occurred, whether Bank of America woul d

conti nue to be bound by the settlenent; we negotiated the

various servicing renedies, including howto pick

sub-servicers, the schedule of transferring loans to

sub-servi cers, what kinds of |oans would be transferred; we

negoti ated how | oans could or should be nodified when there was

credit problens with them we negotiated the reduction in the

servicers, the Masters -- the -- their total cash that they

received. |I'msorry. | did slur that.

W negotiated adjustnments in the cash the
Master Servicer would receive if it didn't, going forward, neet
i ndustry standards with regard to certain types of |oans; we
negoti ated what those industry standards were; we negoti ated
certain docunentary renedi es; we negoti ated what woul d happen
to the Forbearance Agreenent and the tolling of the statute of
limtations; we negotiated what was rel eased and what wasn't
rel eased; we negotiated the warranties given by the various
parties; we negotiated a simlar set of trustee's rights in the

agreenent, as our -- as in the Pooling and Servicing Agreenent,

with regard to its obligations.

| think that is a good enough summary. |t has

Laura L. Ludovico, SCR
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Kravitt - Defendant - Direct

Q At any of these neetings that you recall --

A Ch, I'msorry, | left out Mayer Brown attended all
t hese nmeetings, to the best of ny recollection. And
soneti mes we woul d have Bob Bailey, the in-house attorney at
Bank of New York with us, and at | east one of these neetings
we had our expert that we had hired to opine to us on the
efficacy of the cash paynent, RRVMS. He had attended one of
t hese neetings.

Q Let ne show you next Petitioner's 25 in evidence
and ask you if you recogni ze this docunent?

A | do.

(Continued on next page.)

Donna Evans, O ficial Court Reporter
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK : PART 39

IN THE MATTER OF THE APPLI CATI ON OF THE
BANK OF NEW YORK MELLON, (as Trustee
under various Pooling and Servicing
Agreements and | ndenture Trustee under
various | ndentures),

Petitioner,
| ndex No.
651786/ 11

for an order, pursuant to CPLR Section

7701, seeking judicial instructions and
approval of a proposed settlenent.
_______________________________________ X
July 9, 2013
60 Centre Street
New Yor k, New York
BEFORE HONORABLE BARBARA R KAPNI CK, JSC

APPEARANCES

MAYER BROWN LLP
Attorneys for
16675 Br oadway
New Yor k, New York 10019

BY: MATTHEW D. | NGBER, ESQ
CHRI STOPHER J. HOUPT, ESQ
KAYLAN LASKY, ESQ
VIRG NI A PALI TZ, ESQ
- and-

DECHERT LLP
1095 Avenue of the Anericas
New Yor k, New York 10036

BY: HECTOR GONZALEZ, ESQ.

MAURI Cl O ESPANA, ESQ
REBECCA KAHAN, ESQ

Bank of New York Mel |l on
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Kravitt - Petitioner - Cross/M. Reilly

M. Bailey nmade that decision to not give certificate

hol ders notice in Decenber of 2010,

A
Q

Aneri ca,

correct?
Wth our advice.

And by the tine that this draft came from Bank of

the Trustee knew that Bank of Anerica had al ready

agreed that entering into the forbearance agreenent was

going to be covered by Bank of Anerica,

A
Q

going to be covered by Bank of America,

A
Q

the settl enent

25 percent,

A

correct?
Correct.

And that the stopping of the event in default was
correct?

Correct.

And the willingness to let Ms. Patrick negotiate
in trust in which her clients didn't have
that was going to be covered by Bank of Anmerica?
t he decision of the Trustee to

Correct. \Well,

accept that would be covered by Bank of America.

Q
A

Q

A
Q

the trusts in which her clients had 25 percent,

A
Q

And the Trustee did accept that, correct?

Correct.

The Trustee allowed Ms. Patrick to represent --
Let ne start again.

"Il let you start again.

The Trustee allowed Ms. Patrick to negotiate on

correct?

Correct.

And allowed Ms. Patrick to represent --

DTE
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J. Kravitt - by Petitioner - Cross/M. Riley
A Sonetinmes with regard to tal king about an event of
default, yes, sir.

Q Because you knew that if, in fact, an event of default

was out standi ng, a prudent person standard was triggered under
the Pooling and Servicing Agreenents for the trustee?

A That's correct.

Q And we will get to the specifics of that, but
t hroughout the fall of 2010, and up to Decenber 10th of 2010,
Bank of America (sic) Mellon, as a trustee, was working hard to

avoi d havi ng an outstandi ng event of default?

A Vell, | don't think it's fair to say. |I'msorry, did
you say Bank of America or Bank of New York?
MR REILLY: What did | say?
THE COURT: Bank of America Mellon, so --
MR REILLY: Bank of America Mellon. That woul d

explain the --

Q There -- there was a difference between the two banks,
right?

A Yes.

Q But in this --

A But that was really a | ow bl ow.

Q -- but in this process there were sone simlarities
al so, correct?

A There was sone alignnent in interests.

Q I ncludi ng wanting to avoid an event of default?

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/M. Riley

A Correct. At this point in the process, at sone point,

Bank of New York may have wanted to have an event of default.
Q "At this point in the process," neaning while the
cl ock was ticking, correct?
A No, neaning that so long as we were negotiating a
settlenent that we considered to be advantageous and the
parties were in agreenent, we didn't want an event of default

outstanding. |If the negotiations fell apart and we were

| ooki ng for |everage we may have wanted an event of default to
be out st andi ng.

Q During the 60-day ticking clock Bank of New York
Mel | on wanted to stop that clock?

A That's correct.

Q Bank of America wanted to stop that clock?

A I

assume they did.

Q The Institutional Investors, through Kathy Patrick,

agreed to stop that clock?
A Correct.

Q Back to R119, subsection N, that was added regarding

Article 77 by Bank of Anerica, correct?

A | don't renmenber. |If you say so | wll believe you,

but | just don't renenber.

Q Subsection P, which has five doubl e-spaced |ines and
then a very thick rel ease | anguage on Exhibit R11907, correct,
and that was added by Bank of America?

Laura L. Ludovico, SCR
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Kravitt - Petitioner - Cross/M. Reilly

Q D d you change the duties of the Trustee in the
settl enent agreenent?

A The settl ement agreenent --

Q That's a yes or no question.

Did you change the duties of the Trustee in
the settl enent agreenent, and by you | nean Bank of New York
Mel | on?

A There is one provision in the settl enent agreenent
don't

that m ght be described as changi ng duties, although

think in effect it changes duties.

Q You' re tal ki ng about the best efforts clause,
aren't you?

A | don't know what the best efforts clause is, but
there's a clause in the agreenent that says the parties wll
attenpt to get the settlenent agreenent adopted.

Q Furt her Assurances, do you remenber that being the
title of that clause?

A | don't renenber the title.

Q Do you renenber tal king to anyone from Bank of
Anerica and saying you know what, we're going to change the
fiduciary duties -- excuse ne, we're going to change the
duties of the Trustee in this case as it relates to the
settlenment by contract; do you renmenber that conversation
com ng up?

A No.

DTE
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Kravitt - Petitioner - Cross/M. Reilly
(Pause.)

A Wiere do you want ne to start on 205?

Q Li ne 6.

"Q There woul d be not hing wong and everyt hi ng
right wwth trying to advocate for the | argest possible
recovery for your beneficiaries. Do you see that?
A | do."

Q Unl ess M. Gonzal ez wants nme to read the objection
"1l skipit.

"A That's a different question but yes, of
course, you are attenpting in various ways to get the
| ar gest possible recovery that you can.

"Q And in fact, that was the duty of Bank of New
York Mellon in this case, was it not?

"A Act

in the best interest of your

beneficiaries with due care" -- | think it is rather

than duly care.
Do you agree with me on that?
A | woul d.

"Q -- "with due care, skill and caution, yes.

"When we say act in the best interest of the
beneficiaries what's going on in this case is financial,
that's what the case is about, we agree?
"A Yes.

"Q So what was in the best interest of the

DTE
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Kravitt - Petitioner - Cross/M. Reilly

beneficiaries is to maxim ze the settl enent anount ?

"A Yes. "
Do you agree with that?
A | agree that in a case such as this the Trustee

shoul d be trying to maxi m ze the recovery. But you can't

enter into a settlenent agreenent if it's an option.
Is going to sign a settlenent agreenent if the parties they
sign with have the option of attenpting to get a better
agreenent the day after it's signed.

So the price of entering into the settl enent
agreenent was agreeing to support the settlenent agreenent
after it was signed. And that's what we thought woul d get
the best recovery for the certificate hol ders.

Q So did you |l ower the settlenent anount
for an agreenent that you'd support the settlenent?

A No.

Q You didn't do that, did you?
A No.
Q And are you testifying that, in fact, the efforts
t hat Bank of New York Mellon took were consistent with the

effort to naximze the financi al

A |'mvery confortable that that's what we did.
MR REILLY: Two nore, your Honor.
Page 232, |ine 13.
THE WTNESS: W're lucky | didn't drink a

DTE
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i n exchange

recovery in the settlenent?
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J. Kravitt - by Respondent - Cross/M. Reilly

A Thi s | anguage was bargained for and |'mnot going to
pretend that we were happy that it was part of the agreenent,
but it was part of the whole package and we felt that the other
terms of the agreenent were sufficiently advantageous that it
was worth agreeing to having that provision init.

Q And that provision ties the hands of the trustee,

correct?
A It ties our hands in many circunstances, correct.
Q Including if a fact devel ops that dramatically changes

t he assunptions that were relied upon by the trustee in
supporting a settlenment?

A As | ong as Bank of Anerica is not involved in any

i ntentional breach of those obligations.

Q Sure. But if they are not involved in any intentional

breach, for exanple, that their voluntarily infusing noney into

Countrywi de to pay for Countryw de's exposure, is something

that you didn't know at the tinme of this settlenment, that would

dramati cal |y change whether or not Bank of Anerica actually
supports Countrywide's liability?

A | -- 1 don't think -- | agree with the principle that

you have stated, which is that it could restrict sone of the

things that we would otherwi se do, but | don't agree with the

exanpl e you gave. |It's a different thing for Bank of Anerica

to be putting infusions of capitol, if they are. | don't know

If they are.

Laura L. Ludovico, SCR
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J. Kravitt - by Respondent - Cross/M. Reilly

THE COURT: \What is your question again?

MR REILLY: That, in fact, when Bank of Anerica
put this clause in, you, as counsel for the trustees and
your client, were not happy about it?

THE COURT: | will allowit.

A Correct.

Q Because you knew it created a conflict for the trustee

inits role with obligations to the certificate holders, on the

one hand, which you agree continued all the way up until this

signing of this docunment, right?

A | don't agree that it created a conflict.

Q Ckay.
A Qur obligation was to do the best job -- and when |

say "our," | mean as in Bank of Anerica -- was to do the best

job that it could in its own best judgnment to get as good a

remedy as possible for the alleged wongdoing. It could

exercise its judgnent to decide, and in order to get that

remedy, it had to tie its hands with regard to subsequent

devel opnents and in subsequent periods of tine.

And, as | said earlier, it's very difficult for anyone

to sign a Settlement Agreenment where they have trenmendous

obl i gations, knowing that the parties to it can get out of it

or try to adjust it later based on later facts. That is not a

settlenent that anybody is going to enter into, or | should say

iIt's not a settlenent that nmany people will enter into.

Laura L. Ludovico, SCR
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J. Kravitt - by Respondent - Cross/M. Reilly
A Correct.
Q You knew hi m before that?
A Correct.
Q Had you represented Bank of New York Mellon before
t hat ?
A | had.

Q At the time you spoke to M. Finkenberg in that first

call, did he know that Mayer Brown al so represented Bank of

Aneri ca?

A | don't know.

Q Did you tell him-- did you know t hat Mayer Brown al so

represent ed Bank of Anerica?

A I did.

Q Did you tell himin that call that Mayer Brown, ny |aw

firm represents Bank of Anerica?

A [f I didn'"t tell him | told himvery shortly

t hereafter.

Q Did you take steps fromthe time that M. Finkenberg

spoke to you and up to the tine that you spoke to himagain to

determ ne the nature and extent of the representation that

Mayer Brown had of Bank of Anerica? That is a "yes" or "no

answer for starters.
A Yes.
tell

Q And in that process, me how long it was before

you knew the nature and extent of Mayer Brown's representation

Laura L. Ludovico, SCR
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J. Kravitt - by Respondent - Cross/M. Reilly
of Bank of America?

A A very short period of tine.

Q Days? Weeks?
A Days.
Q And you spoke to who to do that?
A | spoke to the relationship manager within our firm--

one of the relationship managers in our firm one of ny

partners, who was the relationship manager for our relationship
wi th Bank of Anerica.

Q And who was that?

A H s nane Hayden Brown.

Q And was M. Brown in New York?

A M. Brown was out in our Charlotte office.

Q I's that near Bank of America's headquarters?

A It is.

Q When did you first tell M. Finkenberg or anybody at

Bank of New York Mellon that Mayer Brown represented Bank of

Anerica?
A Wthin the very first day or two of being hired ny --

| don't renenber the discussion, per se, but | would have told

himright anay. | would have told M. Finkenberg right away.

Q Meani ng, right away in --

A Either on that call or the next tine | talked to him

(Continued on the next page.)
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Kravitt - Petitioner - Cross/M. Reilly

Q And you woul d agree that there is nothing in the
Pool i ng and Servicing Agreenents, any of these 530, that
sets forth a procedure by which the Trustee can agree to
stop a 60 day clock, correct?
A That's correct. | believe that the investors had
the ability to stop their own noti ce.

Q There was nothing in the Pooling and Servicing
Agreenents that said the Trustee could stop that clock,
that's ny question, correct?

A That's correct.
Q And when the Trustee agreed to enter into that

forbearance agreenent it was acting outside the four corners

of those Pooling and Servicing Agreenents, correct?
A No.
Q It was acting in a discretionary manner?
A He had the discretion to accept sonebody el se's

wai ver of their rights.
Q W'l get to that.

Let's go back to 724.
MR REILLY: 1'd also like to nove to admt
Exhi bit R1446.

MR GONZALEZ: No objecti on.

THE COURT: Admtted. Now we're back to
7247

MR REILLY: Correct.

DTE
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Kravitt - Petitioner - Cross/M. Reilly

Q Was anyone el se on the call when you spoke to
counsel for Bank of Anerica?

A The first time | called her | think Hayden Brown
was on the phone with ne.

Q And this Jana Litvi is the sanme Jana Litvi who was
actually sitting in sone of the neetings that you had when
you net with Bank of America, correct?

A Correct.

Q When you were now representing Bank of New York
Mel lon in negotiations with Bank of America?

A Correct.

Q Do you know if Bank of Anerica and Bank of New
York Mellon had discussed the representati on of Mayer Brown

in this process before you got the call?

A Before | got the call from Bank of New York?

Q Ri ght.

A | do not know.

Q Ms. Litsey's letter confirnms her understanding,

whi ch she suggests is yours and hers, with respect to

representation of Mayer Brown, "In connection with advice
relating to the rights and obligations of the conpany in its
role as indenture Trustee in the transactions that are
sponsored and serviced by subsidiaries or affiliates of Bank
of America Corporation that are identified on Exhibit A,
together wth any additional transactions that are sponsored

DTE
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Kravitt - Petitioner - Cross/M. Reilly
and served by subsidiaries or affiliates of the banks in
whi ch the conpany al so acts as an indentured Trustee."
Do you see that?

A | do.

Q Ms. Litvi doesn't describe litigation agai nst Bank
of America either, does she?

A No.

Q She doesn't suggest that Bank of New York Mell on
Is authorized to file a | awsuit agai nst Bank of America in
any express way, correct?

MR. GONZALEZ: (bjection, your Honor, this
docunment is as between Mayer Brown and Bank of Ameri ca.

The Bank of New York is not a party to this docunent so

to characterize it as not authorizing Bank of New York

is an unfair characterization of this docunent.
MR REILLY: | msspoke, your Honor.
THE COURT: Ckay.

Q There isn't any express allowance by Ms. Litvi on
behal f of Bank of Anerica to Mayer Brown to file a | awsuit
agai nst Bank of Anerica, correct?

A Correct.

Q In fact, the description is that there would be
advi ce being given by your firmregarding the rights and
obl i gations of Bank of New York Mellon, correct?

A Correct.

DTE
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Kravitt - Petitioner - Cross/M. Reilly

Q It's true, isn't it, that Mayer Brown al so

represented sone of the Institutional Investors represented

by Ms. Patrick, correct?
A Correct.
Q About hal f of thenf
A Maybe a little less than half.
Q Who did Mayer Brown represent in that group?
A | don't recall. | knowthat -- | think we had

represented MetLife, | think we represented Bl ackRock, |

think we represented PIMCO. | don't renenber who el se we
got wai vers from

Q You understood that Bl ackRock, PIMCO and MetlLife
were on the steering conmttee that Ms. Patrick's clients
had appoi nted to handl e the negoti ations?

A Eventual ly | did, yes.
Q In addition to those three you estimted that

there were 10 or 12 total of the 20 or 22 investors that

Mayer Brown represented al so, correct?
A In my deposition?
Yes.
A Ckay.
As | say, | don't renmenber the precise nunber

but around ten is correct.
Q Let's |l ook at Exhibit 725.
This is a January 7th, 2011 letter fromKeith
DTE
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J. Kravitt - by Petitioner - CGoss/M. Reilly

understanding that the testinony is he didn't know this nunber,
he didn't evaluate the way the nunber got to -- was reached or
t he nunber, after it

itself, that process didn't start unti

was tentatively agreed to, is nmy question?

A Vell, no, | don't believe so. M nenory is that RRVS
advi sors were furnished the materials as the parties devel oped
themw th regard to cal cul ating the cash paynent nunber, so he
woul d have started his analysis before the parties tentatively
agreed to the 8.5 billion.

Q Do you know when that was?

A Alas, | don't know when it woul d have been, but
sonetinme in the spring before the 8.5 nunber was tentatively
agreed to.

Q Before April 18, 20117

If that's the day it was agreed to, yes, before that.

A
Q M. Lin should know that date, correct?

A | woul d expect he woul d.

Q | want to go back to Exhibit 1072, which is the letter
between Ms. Janna Litsey of Bank of America and yourself
concerning the scope of representation
Do you recall that we went over that and you i ndicated
that there was no specific reference with regard to whet her
Mayer Brown coul d represent Bank of New York Mellon in a
| awsui t agai nst Bank of Anerica?

Do you recall that?

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - CGoss/M. Reilly

A Correct. Correct.

Q Did you have any conversation with Ms. Litsey, prior

to the signing of that agreenent in which the prospect of
Mayer Brown sui ng Bank of America on behalf of Bank of New York
Mel | on canme up?

A Ve did.

Q And did you have that discussion on a phone call?

A | believe we did.
Q And did you discuss with her that in order to, in
fact, pursue litigation on behalf of Bank of New York Mell on
agai nst Bank of Anerica, that you would discuss with her again
anot her wai ver?

A We di scussed the fact that this waiver did not extend
and we didn't

to litigation, reach agreenment on whet her

there are -- there would be a subsequent letter or not. W
just agreed that this letter would not extend to the
litigation.

t hat as of

Q It would be fair to state, then,

Novenber 4, 2010, Mayer Brown did not have a waiver from Bank
of Anerica to represent Bank of New York Mellon in a | awsuit
agai nst thenf

A That's correct. That's correct.

Q And it never did get a waiver to that effect, correct?
A That's correct.
Q Did the Institutional Investors know that, meaning

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/M. Riley

liability." Correct? And | only read part of it, but you can
| ook at this whole thing.

A Yes.

Q And you made it clear to Bank of America that the Bank
of New York Mellon would need to have expenses and liabilities
covered wthin an appropriate indemity fromthe parties to do
anyt hi ng?

A Correct.

Q To take any action?

A Correct.

Q And when you nmade that statement, you knew that the
Pool i ng and Servicing Agreenents already had Section 8.05 in
them correct?

A I

knew that they already had 8.05, correct.

Q But you wanted to nake sure that the activities, that
what ever they were going to be, were clearly covered by 8.05?

A Ri ght.

Q And you didn't have that assurance until you got it
from Bank of America |ater?
A That's correct.

Q The ninth paragraph, "And this doesn't even include a
further discussion of how statistical sanpling would work, how
the matri x woul d be agreed upon and how dol | ar danages woul d be
cal cul ated, though, | also like the idea of an agreenment on a
dol I ar anmount or how to calculate it with the bank's" --

Laura L. Ludovico, SCR
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Kravitt - Petitioner - Cross/M. Reilly
Wachtel | awers --
A It's a greeting. | wouldn't read anything nore

into it than it was a friendly greeting.
Q You certainly, on behalf of Bank of New York

Mel lon, were trying to keep your relationship with Bank of

Anerica | awers friendly, correct?

A And if they had been the Bank of Mars | woul d have

been trying to do the sane thing.

Q Let's ook to Exhibit 1455.

MR REILLY: Can | nove for the adm ssion of
1474, your Honor.

THE COURT: Which nunber is it?

MR REILLY: R1474.
Q  R1455.
A |'msorry. M. Reilly, | didn't hear you.
Q 1455.
A Ckay. | take it the Ris Respondent's not Reilly,

right?

Q Yes, right.

THE COURT: Just out of curiosity, this |ooks
like it goes from 1468 to 20007

MR REILLY: W'Ill check.

THE WTNESS: M ne stops at 1474.

MR REILLY: 1474, is that where yours stops,
t 0o?

DTE
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Kravitt - Petitioner - Cross/M. Reilly
rights and obligations.

Q You included in your responsibilities to Mayer
Brown to protect them from being sued, correct?

A Correct.

Q And to protect themfrombeing |iable for any
actions they m ght take?

A Correct.

Q And to protect themin the event that they could
obtain indemity so that if they were sued sonebody el se
woul d pay?

A Correct.

Q And to the try and obtain indemity so if they
took any action they would be covered for that action?

A Correct.

Q You as counsel to the Trustee wanted to take those
steps that you could take to prevent the Trustee from
litigation exposure, correct?

A So long as it didn't violate the obligations the
Trustee had to the certificate holders and then provided --
proviso -- with the proviso the Trustee had the right to
t ake sonme actions that may or may not have been in the best
interest of the certificate holders to wit to ask for an
I ndemi ty.

Q One of your jobs as |lawer for the Trustee was to
try and nake sure that the Trustee's duties didn't get

DTE
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Kravitt - Petitioner - Cross/M. Reilly
hei ght ened, correct?

A No. Qur job was to point out to our client the
pros and cons of having their duties heightened and to give
them advice as to the best way to serve the certificate
hol ders wi thout having their duties hei ghtened, unless there
was a -- such a conflict that it overruled their desire not
to be exposed to any liability, and they didn't have any
right to counter that.

So for exanple, if they felt it was in the
best interest of the Certificate Holder to have an event of
default outstanding, the Trustee already had all the
Indemmities that it needed, but it would have had | ess
liability if it didn't advocate that an event of default was
outstanding, it's obligation would have been to advocate
that an event of default was outstandi ng.

Q Mayer Brown wasn't representing the certificate
hol ders, correct?

A Correct.

Q Ms. Patrick wasn't representing any certificate
hol ders ot her than her clients?

A Correct.

Q The certificate holders in the trust in which
Ms. Patrick had clients with 25 percent hol di ngs were not
represented by counsel in these negotiations, correct?

A Correct.

DTE
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Kravitt - Petitioner - Cross/M. Reilly
Q And the certificate holders in the trusts in which
Ms. Patrick didn't have 25 percent were not represented by
counsel in these negotiations?
A Correct.
Q Let's go to 1458 017.
A Ckay.
Go to the

Q Second -- begins with the word second.

second sentence there. An event of default places BNYMin a
position of determ ning whether to termnate the rights and
obligations of the Master Servicers, and we think the

rights --

An event of default places BNYMin a position
of determ ning whether to termnate the rights and
obligations of the Master Servicer, and we think the holders
are less interested in replacing the Master Servicer than in
forcing it to satisfactory any repurchase obligations that
It mght have, and to performits servicing obligations in
t he appropriate manner.

Did | read that correct?
A You di d.

Q You understood in fact that it's not the Master
Servi cer that has the repurchase obligation, correct?
A Yes, it's the seller who has the obligation.

Q So this statenent needs to be corrected so that
the it after forcing should read rather than forcing the

DTE
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COUNTY OF NEWYORK: CIVIL TERM : PART 39

I N THE MATTER OF THE APPLI CATI ON OF
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J. Kravitt - by Petitioner - Cross/M. Reilly

an attorney/client

relationship with the trusts.

Q

trust ee,
A
Q

i nt erest

you?

> O >

Q

trustee,

A

t he sane

Q

THE COURT: \What is your next question?

You owed your duties as a | awer to your client, the
correct?

Correct.

If the interest of the trustee differed with the

of the trusts, you would have a conflict, wouldn't
Who woul d have a conflict?

You as an attorney.

No, | wouldn't.

The trust can have an interest different than the
correct?

What is good for the trustee may not necessarily be
thing as what is good for the trust.
Thank you.

Did you ever consider recommendi ng that the trust

retain separate counsel?

A
Q

No.

Did you ever consider that the trusts retain counse

that didn't have a responsibility to protect the Bank of New

York Mellon from bei ng sued?

A
Q

No.
You testified already that one of your jobs in this

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/M. Reilly

case was to protect the Bank of New York Mellon from being

sued, correct?
A Correct.
Q And, in fact, your firmdid work that you provided to

t he Bank of New York Mellon di scussing the possible ways that
t he Bank of New York Mellon could be sued, correct?

A We advised themon a regular basis as to the risks of
any action that they contenpl ated taking.

Q I ncl uding that could result in the holders represented
by Ms. Patrick suing the Bank of New York Mel |l on?

A Soneti mes when di scussing what the risks were, we
woul d di scuss the possibility of being sued by the
I nstitutional Investors.

Q And you al so discussed the possibility of being sued
by certificate hol ders,

meani ng the trustee, being sued by

certificate holders, other than the certificate hol ders
represented by Ms. Patrick?
MR. GONZALEZ: Your

Honor, | object to the extent

that calls for attorney/client conmmunications.

MR REILLY: It's just a "yes" or "no" question.
THE COURT: | will let you answer just "yes" or
"no."
THE WTNESS: Could you repeat the question
pl ease?

Q Did you discuss the possibility that the Bank of New

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/M. Reilly

York Mellon as trustee could be sued by the other certificate

hol ders that Ms. Patrick didn't represent?

A Yes.
Q You didn't have any doubt that Bank of New York Mell on

understood that that was a risk in this process, correct?

MR. GONZALEZ: Your Honor, that goes further than

a "yes" or "no." That asks for the nental inpression of

the trustee based on | egal advice that they may or may not

have received fromM. Kravitt.

MS. KASWAN  Your Honor, can | address that point

with M. CGonzalez? | just want to harken back to ny

earlier objection, and that was when M. Gonzal ez asked his

W t ness whet her or not he discussed with BoNY Mel | on of

rel easing BoNY Mellon fromthe potential clains by the

trusts, and when he asked this w tness whet her he di scussed

with BoNY Mellon the topic of BoNY Mellon's obligations

under the trust sone of the -- M. CGonzal ez opened the door

wWith respect to this witness's discussions with his client
about his exposure in connection wth these nmatters.

MR. GONZALEZ: Your Honor, | wll repeat what |

said during the direct. The only topics ever explored of

an attorney/client nature fromthe three that Your Honor
ruled on with respect to the -- the privilege notion that

Your Honor decided against the trustee.

M5. KASWAN. And, Your Honor, | would sinply say

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/M. Reilly

THE COURT: Ckay.
Q You need the question read back M. Kravitt?
A | do.

(The record is read by the reporter.)
A Yes.

MR. GONZALEZ: That was -- that was the question

| objected to, Your Honor, it went beyond the "yes" or

no.
THE COURT: What was that question, because she

is standing here? | mssed what you said.
MR. GONZALEZ: | thought that was the question
you were --

(The record is read by the reporter.)

THE COURT: 1'Il sustain the objection. Go on to
anot her questi on.

MR REILLY: Al right.

Q Regar dl ess of what your client understood, you
under st ood that your job was to protect the Bank of New York
Mel | on from being sued by certificate holders that included the
certificate hol ders other than those who were not represented
by Ms. Patrick?

A | understood that to be one of the things that | took
I nto consideration in giving advice.

Q You knew that or did you know what possibility there
woul d be for a certificate holder to actually sue the trusts?

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/M. Reilly
nost, if not all, of those as well.
Q And you, as counsel to the trustee, knew that after

t he occurrence of an event of default, the trustee had to give

formal notice under the Pooling and Servicing Agreenments?
A Yes, sir.
Q And that was a contractual but not a fiduciary

obligation, but that was a contractual obligation that all the

parties agreed to?

A Correct.

Q And, in fact, you know that there is a method by which
notice is given by trustees when that formal |egal notice is
required?

A | don't know what you nean by "nethod"?

Q Vel |, did you have an idea in your m nd how the notice

woul d be disputed if it was done in Decenber of 2010 to all the

certificate hol ders?

A | don't renenber focusing very nuch at the time on the

practical aspect of giving notice, but what | renenber focusing

In on was the decision whether or not to give the notice.

Q And it's fair to say, isn't it, that, in fact, the

Bank of New York Mellon, as a trustee, in Decenber of 2010, was
maki ng a deci sion whether or not to give notice to certificate
hol ders in these 530 trusts, correct?
A Correct.

Q And it's fair to say --

Laura L. Ludovico, SCR
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Kravitt - Petitioner - Cross- M. Reilly
Q So your view was -- your client's view nust have
been you knew i n advance of any settlenent negotiations
bet ween Decenber and when the settlenment was submtted that
Bank of America was going to cover your client's conduct?
A Ri ght.

W were very careful |awers.

Q And you as careful |awers knew you didn't have
that assurance wi thout the additional indemity being signed
on Decenber 9th, 2010?

A W were very confident that 805 applied, but as
you say, we didn't have the assurance fromthe indemnitor
Itself and we got that.

Q We neani ng Bank of New York Mell on?

A We neani ng Bank of New York Mellon and Mayer

Br own.
Q And that was a confort?
A That was a confort, yes.
Q And a benefit?
A And a benefit, as Judge Leni han says.
Q | didn't know he was there, but --
A He said in a decision that an indemity hel ps the

Certificate Holders in the case of a Trustee because it

frees the Trustee to not worry about its actions.

Q But it mght not be in the interest of Certificate

Hol ders, as you said the other day, right?

A What | said was sonetines the rights that the

Donna Evans, O ficial Court Reporter
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J. Kravitt - by Petitioner - Cross/M. Pozner.
nunber was in the nei ghborhood of 12 billion?
A | just don't recall.
Q Do you remenber the nunber?
A No.
Q You have no nenory of the Institutional Investors
first settlenent offer?
A Strangely, | renenber their analysis nore than | do
the first nunber that they threw out.
Q After the April 11th neeting, the next session will be
April 18th?
A No, | don't renenber the dates.
Q Okay. But it would have been about a week later?
A It woul d have been roughly at that period of tinmne.
Q Let me assist. Let's |look at R90.
A Yes, that says, "April 18."
Q Now, RO0 is an e-mail fromyou on Monday, April 18th
2011, to Ms. Patrick, copied to |awers in your firm
M. Ingber, tal king about "the process today."
You agree that this is one of your e-mails?
A Yes.
MR POZNER | nove for the adm ssion of R9O,
Your Honor.
MR. GONZALEZ: No objection, Your Honor.
THE COURT: Ckay. Thank you.
Q Does that help that "the process today", help refresh

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/M. Pozner.

your recollection that the negotiati on session was going to be
on April
A It does.

18t h?

Q And on April 18th, 2011, you wite -- know ng a

negoti ati on session is going to happen, you wite to

Meyer Koplow. He represents Bank of America?

A That is correct.

Q You wite to Kathy Patrick. She represents the
Institutional Investors only?
A Correct.

Q And you note, "We are fine with the,

guote, |awyers

talking with | awers, close quote, process."”
You are saying there that you were know edgeabl e t hat
this negotiation session would be |awers talking to | awers?
A |'msaying that if they want the negotiations to

primarily be | awers negotiating with [awers, we were fine

with that.
Q But you put a caveat on it, you put a requirenent?
A | did.
Q "Provided Matt and/or | can sit in, as well"?
A Correct.
Q You did not sit in?

A Are you saying this is the | ast negotiating session on
t he nunbers?
Q Are you saying it is not?

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/M. Pozner.
A I"'msaying | didn't renmenber the date which was the
| ast one. W had lots of sessions.
Q Yes, it is our belief that this is that session, sir,
but you should not take ne as testifying, |'mjust -- okay?

A Yes. Let nme tell you, it's not pleasant to testify.
If it was the last session, then, | did not sit in.

Q Did M. Ingber sit in?

A If it was the |last session, to my know edge, no one

from Mayer Brown sat in

Q So, when you had said you're "okay with | awers

talking to | awers, provided Matt and/or | can sit in as well,’
that didn't happen?
MR. GONZALEZ: (bjection, Your Honor. He just

said he didn't recall and now he is m scharacterizing that
testinmony by saying this was that neeting.

THE COURT: Could you rephrase the question,

pl ease, based on his answer?

Q Assuming that this is that |ast negotiation session --
A Yes.

Q -- neither you nor M. Ingber were in attendance?

A Correct.

Q And no one fromthe trustee was in attendance?

A Correct.

Q And then you say why you have to put in the proviso

that you or M. Ingber be allowed to attend the negoti ati on,

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/M. Pozner.

"Again" -- and you say "again," and this is an expression
meani ng you have made this point before, right? --
A That's what |
Q - -

when you say "we would like to be able to say,"

bel i eve.

"again, we would Iike to be able to say" -- and
you nmean you
would |ike to be able to say to a judge sone day? --

A W would like to be able to say it to anyone.

Q I ncl udi ng a judge?

A I ncl uding a judge or a justice.

Q - -

we quote, watched,

"that we quote” and that is your quote -- "that

cl osed quote, the whole thing"?

A Correct.

Q And you wanted to be able to say that not only did you
watch it, but it was clearly hard fought, arm s-1ength,
correct?

A Correct.

Q Hard fought, arm s-length, right?
A Ri ght .

Q As to this session, no person representing the trustee
in attendance?

MR GONZALEZ: (Objection, Your Honor. \Which
session since we have not established that there was a
sessi on?

THE COURT: Ckay.
Q Assuming this is the Apri

18th neeting, no person

Laura L. Ludovico, SCR
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Kravitt - Petitioner - Cross/M. Pozner

been used as weapons with Bank of America to show the gamne
plan to maximze this settlement, and if not a settlenent
the option of litigation that could achieve up to
$52 billion in recoveries?

A | don't know why you say up to $52 billion in
recoveries, there would never be a settlenment on 52 billion
and there would never be a litigation that woul d have gotten
52 billion.

Putting aside the nunber, we didn't choose to
do that strategy because Mayer Brown was advi sing the
Trustee and we have | awyers who can nmake the sane anal ysis.

When Bof A nade their presentations to us we
wal ked them t hrough the i ssue and what we thought were the
weaknesses of what they did. They were fully aware that we
coul d have fought that.

Q They were fully aware that they signed a |limted

conflict's waiver?

A Wien | used the word we just as you used the word
you | nmean our client the Bank of New York Mel | on.

Q Fine. Let's look at R11, Professor Adler's
opi ni on.

A Ckay.

Q And he's witing an opinion on |egal
Interpretation of the material and adverse cl ause --
A Correct.

Oficial

Donna Evans, Court Reporter
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J. Kravitt - by Petitioners - Cross/ Wl | nmuth
and Servicing Agreenent does not preclude cure is a
m sst at ement of the docunents under 2.03(c).
THE COURT: Look, is there a way you can perhaps

rephrase your question. You use such esoteric little

t hi ngs.
MR, WOLLMJUTH: Sure. No problem
Q | was just trying to center for you, M. Kravitt, the
changes that we discussed before, but I'lIl do it in a nore

sumrary way.

Did any of the changes fromthe PSAs to the Settl enent
Agreenent that we discussed adversely affect in any materia
respect the interests of the holders of any class of
certificates?

A Vell, just as we accepted $8.5 billion for breach of
warranty, which elimnated in the future any cause for breach
of warranty, we accepted a set of renedies for docunent defects
that are different than what the agreenment provides as the
exerci se of our enforcenent discretion.
So it's kind of a trade.

Q Ri ght. You took away sone

rights, but you got other renedies. Is that fair to say?

A No. We accepted the renedies that we got as being
superior to the renmedies provided in the agreenent in effect
and a renmedy for enforcenent is not anmending the terns of the
agr eenent .

Q Yes. It's changing them | think you testified

Debra Sal zman, O ficial Court Reporter
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BAI LEY- PETI TI ONERS- DI RECT ( GONZALEZ)
T4 BY MR BAI LEY:

Q Do you recall that the settlenment agreenment al so deals
Wi th certain servicing provisions?

A Absol utel y, yes.

Q What steps, if any, did the Trustee take to eval uate
the servicing provisions in the settlenent agreenent?

A Again, we had RRVS | ook at the servicing provisions,
and provide us with their opinion to the enhancenents that were
gai ned as a result of those servicing inprovements.

| believe RRMS opinion was that those inprovenents
sort of put Countryw de best in class, in terns of servicing.

Q Now, | et me show you what's been admtted in evidence
as Petitioner's 444. It's an e-mail in a series of attachnments
of the various reports you have just been tal king about.

A Yes.

Q Do you recogni ze this exhibit?

A Yes.

Q And, did you review the expert opinions that M. |ngber
provided to you in this exhibit?

A Absol ut el y.

Q And, were these reports distributed to others at the
Trust ee?

A Yes, as you can see fromthe e-mail it went to Ms.
Lundberg, as well as nyself, and then ultimtely, these reports

were made part of a package that went to menbers of the Trust

NK
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BAI LEY- PETI TI ONERS- DI RECT ( GONZALEZ)
Commttee, which ultimately voted to enter into the settlenent.

Q If you |l ook at the |ast paragraph of M. Ingber's
e-mai | beginning "RRVS opinion on servicing issues will be
conpl eted once the parties agree upon the final servicing terns
of the settlenent.”

Do you see that?

A | do.

Q What was your understandi ng of what M. I|ngber was
saying to you there?

A My recollection is that the servicing piece of the
settl enent agreenent was the |ast piece that was finally agreed
to.

So, we didn't cone to final ternms until fairly close to
you know, the final agreenent, and that RRMS had been revi ew ng
all of the drafts of the servicing provisions. They had forned
an opi nion based on sort of all the material terns that the then
current draft had. | believe there were sone nonmateri al
changes that took place after they had sort of reached their
initial conclusion and then they finalized their opinion.

We had seen a draft opinion and then they finalized,
once the servicing terms had been agreed to.

Q What ' s your understandi ng of whether the Trustee was
aware of RRVMS opinion regarding the servicing provision prior
to the issuance of its report on the servicing agreenent?

A Ms. Lundberg would clearly have been aware of RRVB

NK
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BAI LEY- PETI Tl ONER- CROSS ( LOESER)

di fferent way.

Q M. Bailey, did you believe that it likely that Mayer
Brown woul d take positions with Bank of Anmerica that would
expand corporate liability for the matters at issue in this
di spute? D d you have --

A Whose corporate liability?

Q Bank of Anerica's.

A | have no idea how to answer that question.

Was | concerned that Mayer Brown was not zeal ously
representing the interests of the Trustee? No.

Q Put R4078 up.

As in-house counsel of Bank of New York Mellon, you
wer e i n-house counsel of Bank of New York Mellon during the
settl enent negotiations?

A Yes.

Q Take a |l ook at the first page of R4078. This is a
power point presentation prepared by Mayer Brown on conmon
conflict issues, and if you |ook at the bottom corner of that
first page says it's a webinar series for in-house counsel.

Were you famliar with webinar series prepared by
Mayer Brown for in-house counsel ?

A | amfamliar that they do do that, yes.

Q You can take tinme to reviewthis or I will represent to
you this is a presentation --

A | don't have a copy, so | can't reviewit.

NK
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R Bailey - by Petitioners - Cross/Loeser

A Again, | have a recollection of discussing the further
assurances clause. | don't have a specific recollection as to
t he question you asked.

Q Did you discuss the fact that the further assurance
clause in the settlenment is different than nost best efforts
cl auses, specifically because it does not allow the Trustee to
consider new information that is inconsistent with information
provi ded by Bank of Anerica?

M5. PATRICK: (bjection. Foundation, "nost other
best interests clauses.” There's no foundation for the
compari son

THE COURT: Fine.

Wiy don't you rephrase the question.

Q M. Bailey, were you aware that this further assurance
cl ause was nore extrenme than your typical further assurance
cl ause?

M5. PATRICK: Same objection. Foundation.

THE COURT: You just have to ask himif he's
famliar with other further assurance cl auses, has he seen
themand if he knows the difference rather than --

Q Are you famliar with further assurance cl auses?

A Yes.

Q Have you been involved in negotiating deals that
contain further assurance clauses?

A Yes.

Debra Sal zman, O ficial Court Reporter
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R Bailey - by Petitioners - Cross/Loeser

Q Are you aware that this further assurance clause in
this case is nore extrene than your typical further assurance
cl ause?

A It's different, yes.

Q And nore extrene, would you say? Does it limt the
Trustee --

A Yes, it is nore limting.

Q Mre limted than the typical further assurance cl ause
t hat you' ve seen as counsel; is that correct?

A Yes.

MR LCESER. |If we can show R-4072, your Honor

This is the plan of support fromthe ResCap case. W'IlI| be

referring to a few pages of it.

THE WTNESS: OCh, is it not in the binder?

kay.

MR LOESER  Your Honor, this is another docunent
that we would ask the Court take judicial notice of from

t he ResCap proceedings.

Q And you'll note, M. Bailey, that R 4072 is the Pl an
Support Agreenent fromthe ResCap proceedings. And you are
aware that Bank of New York Mellon is a Trustee for the trust
in the -- the ResCap trust?

A Actually I'mnot sure | was aware of that.

Q If we could | ook at page 38.

M5. PATRICK: (njection, your Honor. Unless the

Debra Sal zman, O ficial Court Reporter
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R Bailey - by Petitioners - Cross/Kaswan

THE COURT: Ckay. You may finish up. You nmay
cont i nue.
M5. KASWAN:  ['Il do ny best.
THE COURT: Eventually.
ROBERT BAI LEY, called as a witness, having been

previously sworn, testified further as follows:
CROSS- EXAM NATI ON ( Cont ' d)
BY M5. KASVWAN

Q M.

under st andi ng that Mayer Brown was hired to represent the

Bailey, would it be fair to say that it was your

Trustee full stop rather than to represent the interests of
certificate hol ders?

A The answer is yes. | think that's a quote fromny
deposition, if | recall.

Q And do you know if Bank of New York Mel | on ever
expressed to Bank of America that if the settlenent did not get
agreed to, that in fact it would sue Bank of America?

A | know | didn't convey that directly to Bank of
Anerica. | don't know.

Q And did you authorize anybody to have those
di scussi ons?

A Did | authorize soneone to specifically say that if we
were unable to reach a settlenent, the Trustee was going to sue
Bank of Anmerica? Not that | recall.

Q And you don't think that's what you woul d have said,

Debra Sal zman, O ficial Court Reporter
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LANDAU- PETI TI ONER- DI RECT (| NGBER)
covered so it's not going to end up in the hole financially,
man, it's going to go 90 nm|es an hour.

So, and that's to the advantage of the investors of the
Certificate Hol ders. So now, you have a Trustee that's not
worried about getting, recovering it expenses. It's a great
plus for investors.

Q In your opinion, was that the case here?

A Ch, absolutely. | mean, there is, obviously, the
Trustee here is being asked or is spending an enornous anount of
noney, and they are indemified, as far as | know.

So, there is no problemon their part. They wll
proceed 90 mles an hour down that track, sir, because they know
their expenses are covered and they could do everything they
think is appropriate and necessary in the interests of all of
t he Hol ders of the debt.

Q Your opinion is, that this was for the benefit of
Certificate Hol ders?

A Oh, absol utely. Makes sense.

Q What woul d happen, M. Landau, in your view, if
Trustees didn't receive indemities or confirmations of
i ndemmi ti es?

A They woul d be nmuch nore reluctant, nunber one, to go
out on a linb with a particular action or, nunber two, they
woul d constantly be asking thenselves if we do this, how nmuch is

this going to cost us, what's the potential benefit.
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R Landau - by Petitioners - Cross/Reilly
about in this case.
MR REILLY: Well, let's goto what it is then.
Q Have you seen in your experience that different

beneficiaries have different |awers who represent their

i nterests?
A Counselor, | don't recall -- 1 don't recall a
situation where that happened. | do not recall discussions of

that in sem nars that we've had, but | can understand where
that mght occur. |If you want to hire your own attorney on
your nickel, fine, you can do it.
Q The Trustee shouldn't be favoring beneficiaries or
attorneys for beneficiaries, correct?
A Shoul d what ?
Q Shoul d not be favoring beneficiaries or attorneys for
benefici ari es.
A | don't know how you favor an attorney for a
beneficiary; they're just a hired gun. So -- well, I'msorry.
THE COURT: We have a lot of themin here.
THE WTNESS: | apol ogi ze, your Honor.
MR REILLY: No offense taken by any of us.
THE W TNESS: Ckay.

THE COURT: Present conpany excl uded.

MR REILLY: [I'msorry, your Honor.
A But the Trustee does have an obligation toward, to use
your word, beneficiaries to the extent that -- and | don't know

Debra Sal zman, O ficial Court Reporter
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LANDAU- PETI Tl ONER- CROSS ( LOESER)
My question is, did you assune that the outside counse
t hey appointed did not have a conflict?

A | didn't even think about that when | put that in
t here. That's not sonmething that conmes to the fore
I mmedi atel y, because you assune if you are going to retain
out si de counsel, they are going to be up front with you as to
whet her they can represent you or not. Period.

Q In the summary of your opinion that you di scussed on
your direct testinony, which was PTX 618, you noted that the
Trustee submtted the proposed settlement agreenment to the Trust
Commttee for final check; is that right?

Sounds right, yeah. | think |I said that yes, sir.
It's the second to |ast --
Yes, it is.

-- bullet on the PTX?

> O » O >

Yes.

Q And you found, as you testified, that this was one of
the actions that showed the Trustee's process was reasonabl e,
prudent and consistent with industry customand practice; is
that correct?

A Absol utely correct.

Q And, in your report you el aborate on this, and you
explain that the Trust Commttee neetings are a check to insure
that the enpl oyees with day-to-day nanagenent of the matter did

what they were supposed to do; is that correct, and sir, that's

NK
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LANDAU- PETI Tl ONER- CROSS ( LOESER)
at paragraph 28, page ten of your report.

A It concluded, its process -- is that what you are
readi ng? By seeking approval fromthe rel evant Corporate Trust
comittee -- is that what you are citing?

Q VWat | amreferring to, you say in your statenent, in
your report, that quote, "the Trust Commttee neetings are a
check to insure that the enpl oyees wth day-to-day managenent of
the matter did what they were supposed to do?"

A Yes.

That statenment in your report, correct?
Absol utely correct.
You woul d agree with that?

Absol utel y.

o > O >

You al so agreed that the final check that the Trust
Conmittee does is an inportant part of the approval process for
the settlenent, correct?

A Yes.

Q And it's inportant because, in fact, it's inportant for
the Trustee to insure that enpl oyees wth day-to-day managenent
of the matter, in fact, did what they were supposed to do,
correct?

A Yes, that's what | wote.

Q Here, the matter that we are tal king about is the
I nvestigation and settlenment of a nulti billion dollar dispute;

is that correct?

NK
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LANDAU- PETI Tl ONER- CROSS ( LOESER)

A Repeat your question pl ease?

Q When you refer to day-to-day managenent of the matter,
the matter is a dispute with Bank of America involving billions
of dollars of Trust assets, correct?

A Sounds right.

Q Now, in order to, for the Trustee to insure that these
enpl oyees with day-to-day managenent of the matter did what they
wer e supposed to do, the Trust Conmittee nmust be informed of
what these enpl oyees, in fact, did, correct?

A Yes, at varying |levels, yes.

Q And the Trust Conmttee neeting is not supposed to be a
rubber stanmp; is it?

A Vel |, | understand rubber stanp -- that's sort of
pej orative. The answer is absolutely not.

Q It's not supposed to be an exercise of form over
function; is that correct? | nmean that in a pejorative manner.

MR. | NGBER: (bj ect.
THE COURT: | will allowit.
MR. | NGBER: Argunentati ve.

A O course not.

Q OF course not you say?

A O course not. It's not supposed to be, as you nean,
pejoratively formover function

Q Trustee is supposed to, the Trust Conmttee is supposed

to evaluate the material facts and circunstances that, in the

NK
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LANDAU- PETI Tl ONER- CROSS ( LOESER)
Trustee's view, justify entry into the settlenent, correct?
A The role of the Trust Committee here was, as |
i ndi cated, final check to insure -- | amquoting your quote --
that the enployees with day-to-day nmanagenent of the matter
that we are tal king about, do what they are supposed to do.

In other words, they can conformto custom and practice
in the industry. They exercise, obviously, the due care that
they are supposed to, and it is a managenent check. It is not a
check on detail

| think you have got to understand that, sir. This is
a high level conmttee and in every bank they are nore
Interested in process than they are in substantive result.

In other words, wthout belaboring the point, in ny
opi nion, the Trust, in ny opinion, the Trust Conmttee woul d not
care what's 8.5 billion or 8 billion or seven point sonething or
other billion. That's not the issue for a Trust Conmittee.

Trust Commttee is, what did we do to reach the point
where we are at today, and did we do it in good faith, did we
act professionally, did we act wwth due care and all the other
words you are certainly famliar with

That's what the function of the Trust Commttee is --

not to evaluate whether 8.5 billion is a good nunber or bad
nunber .
Q Sir, | didn't ask you any question about the nunber.
| think we wll nove along a little faster -- | wll

NK
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Burnaman - by Petitioners - Cross/Rollin

portfolio."
Correct?
A | said that, yes.
Q And you believe that's true as well, right?
A Yes.

MR. ROLLIN: You can take it down. Thank you.
Q Two sets of data, Bank of America on the one hand,
Institutional Investors on the other hand. Both you say are
reasonabl e, but you only have one di sagreement with the

Institutional Investors, right?

2825

A | said that one of their assunptions was unreasonabl e.

Q Right. And as to Bank of America, you say taking the

totality of the assunptions you believe that Bank of America
underestimated the future losses to the portfolio, correct?

A | think their assunptions were generally reasonabl e,

but that their estimte of |osses was |ower than | woul d expect.

Q You agree with ne that between M. Lin who's on the | ow

end, he's |lower bound, 67 billion, and the Institutional
| nvestors who are at 108 billion, that the range between those
two is $40 billion, correct?

A 67 to 107 is $40 billion range.

Q There is a $40 billion variance in the threshold
cal cul ation, what are the cunulative lifetime |osses to the
Trust, correct?

A Correct.

VICKI K. GLOVER, OFFIC AL COURT REPORTER
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Burnaman - by Petitioners - Cross/Rollin

Q And we agree that that's a very inportant nunber
because the breach in success rates, or what you call the
repurchase rate, conme off of that nunber, right?

A It does.

Q So the $40 billion swing matters very nuch to the
bottom |ine, what woul d be the reasonabl e repurchase anount,
right?

A Yes.

Q And with that kind of wide variability you can have no
confidence that the bottomline nunber will be accurate, right?
A Vell, | ran ny own estimate of cunulative |osses in

order to ascertain what | thought was nost reasonabl e.

Q ' mtal ki ng about what the Trustee had when it signed

the Settlenment Agreenent. It had a $40 billion variance in the

t hreshol d nunber which is estimated | osses, right?

A | don't know that that's necessarily correct. The
Trustee's expert, | believe, calculated a range of |osses that
went up to 77 billion.

Q And the Trustee's expert, two sets of data in front of
him Bank of America's, Institutional Investors', agreed?

A Yes.

Q And he canme up with a nunber that at the | owest, the
| owest | oss estimate, $67 billion, right?

A No. Brian Lin's lowend -- the highest end of his

range, | believe, was $77 billion.

VICKI K. GLOVER, OFFIC AL COURT REPORTER
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STANLEY- PETI TI ONER- DI RECT (| NGBER)
to the Settlenment Agreenent that nmade you a | ogical choice to
Chair the comm ttee?

A Gven it came out of the Structured Finance business,

t hese issues of a MBIA type Trust, it would be logical for the
Structure Finance Commttee to be able to be the one for the gut
check, if you wll, of the agreenent, and | would be the natural
person to turn to because | amthe senior business head. | did
have del egates to the Chair position, but | was available, so |
di d.

Q You said you didn't get details about the draft of the
Settl ement Agreenent or expert reports in advance of the Trust
Conm ttee neeting.

G ven that, can you el aborate sonme nore on why you were
in a position to Chair this conmttee neeting?

A One of the elenments of the Trust Conmittee in general,

you know, first of all, it tends to take place at the end of the
processes.

Again, | will refer back to that new business process.
Al'l the heavy lifting has already been done. |It's been

approved. \Wen it conmes to the Trust Committee it's nore, has
all the standard processes taken place, so it's a gut check, if
you Wi ll, an overview process.

In this particular case, it would be, given the unusual
nature and i nportance of this particular issue, and ad hoc

conmttee woul d be just anot her governing check point to nake

NK
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STANLEY- PETI TI ONER- DI RECT (| NGBER)
sure we have done all the due processes that should be
consi der ed.

| think froma business perspective, having the
third-party without a | ot of detailed know edge of the
situation, including the other nenbers of the commttee who had
even less than | did, makes good sense, just because it's a gut
check of, is it reasonable, is it right, have we m ssed anything
that's obvi ous.

Q You tal ked about other menbers of the conmmttee.

Were there participants in the Trust Conmttee neeting
who had know edge or even extensive know edge, about the process
that led to the Settl enment Agreenent?

A Short answer is yes -- and that would be Bob Bail ey and
Loretta Lundberg. They woul d be wal king the conmm ttee through
what is being asked of the Commttee, and then the rationale and
presentation.

Q Were there other participants in the neeting who woul d
have worked with M. Bailey or Ms. Lundberg throughout the
process?

A Correct. Again, | would refer to the subject matter
aspects that work with the detail.

Q Now, who | ed the Trust Conmittee nmeeting, M. Stanley?

A In terns of the presentation itself and of the facts,
it wll be Bob Bailey and Loretta Lundberg.

Q Do you recall reviewing the Settlement Agreenent prior

NK
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STANLEY- PETI TI ONER- CROSS ( REI LLY)

A Again, there mght be some legal inplications. | wll
answer from a busi ness perspective.

In [ ooking at the people at the table, the parties at
the table, could we try to address a broader scope of issues
that were hitting the nmarketplace with these Trust and
agreenents? So, if you go back in that timeframe, a | ot of
peopl e were saying Trustees were not doi ng enough.

Now, we were having these conversations going on, | was
wasn't privy to the detail, but I knew we, as a Trustee, were
doing an awful lot trying to come to what we thought would be a
reasonabl e and a good result for many investors.

So, innmy mnd, froma business perspective, we were
taking appropriate action as a Trustee where, fromwhat | could
read in the papers, a lot of Trustees were not doing that.

Q My question really was focused on that choice.

Was a voluntary choice made by the Trustee to do so,
correct?

A And that's how |, that's how | used discretionary.

Q That discretion that the Trustee exercised at that
point, neant that it was not required to do that under the
Pool i ng and Servicing Agreenents, correct, if you know?

A Yes, | would, | would ask counsel. That's what | woul d
formally do, | would ask counsel. If | amsitting in Loretta
Lundberg's role, | would ask counsel how would we work this.

Q | want to go back for clarification.

NK
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Dai nes - by Petitioner - Cross/Pozner
25th through May 26th of 20117
Yes.

Q And on June 7th of 2011, you submtted to the Trustee
your signed version of your |egal neno?

Yes.

You turned around this assignnment in six weeks?
A Yes. As you can see, | put in alot of tine. | put
in-- in six weeks | put in 165 hours. So that's a lot of tine.
At least for me. Not for the | awers maybe, but for a professor
that's pretty good work.

Q You put in 165 hours at a thousand dollars an hour?

A Yes. | don't -- yeah
Q “I don't"? WAs there an up-charge or is that standard?
A | was going to say, | don't actually -- | got into this

job to do research and teaching, which is what | really like.

So this was a tight deadline and so that's what | charged.
Q Are you saying you charged extra because it was a rush?
A I

charged a little bit nore. Maybe a $100 an hour.

Q And you say in your report, and | believe you have said
in your direct exam nation, that asset stripping is a fact-
I ntensi ve inquiry?
A Yes.
Q And you have said de facto nerger is a fact-intensive
I nquiry?

A Yes.

VICKI K. GLOVER, OFFIC AL COURT REPORTER
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Dai nes - by Petitioner - Cross/Pozner
MR. POZNER. Let's go also to 157, if we can start
at 156, line 25.

Q For context, Professor, | asked you about investigating

veil piercing or successor liability analysis. And then at 156,
l'ine 25:
"Question: Did they ever ask you, okay, good, so
I nvestigate that?"
Your answer: "Like as a factual matter?"

My response to you: Yes.

Your answer at page 157, line 4:

"No, that wasn't ny role. | was offering advice

about the law. | didn't like -- it wasn't nmy task, or |'m

not sure | would have agreed to assess the value of the

transactions, the value of the assets sold. That is not

something I -- | would feel confortable in doing."

Q Then | followed up with you.

"Did they ever tell you, we will have sonebody

el se investigate, and use that factual information in your

anal ysis, your |egal analysis?"
Your answer: No."
Those are the answers you gave nme, sir?
Yes.
And in fact, we continue wth that.
At page 157, line 14:
"Question: Did you ever reconmend that sonebody

VI CKI

K. GLOVER, OFFICI AL COURT REPORTER
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Dai nes - by Petitioner - Cross/Pozner
PSA as the first docunment | got, but nobody said go | ook there.

Q Well, did you | ook to see where does Bank of Anerica
have i ndependent liability?

A | understood that there was going to be a dispute about
whet her B of A had independent liability and | didn't have an
opinion on that, so | didn't nmuch consider the matter.

Q You were not told that there were parts of the PSA that
woul d inpose liability on Bank of America w thout need of
successor liability theories?

A | wasn't told that at the tinme. | understand now that
that's an allegation, but | don't actually knowif that's right.
So, I -- but | certainly wasn't told that at the tinme and |
don't know whether 1'd agree with it now.

Q I n your 2011 opinion, you did not independently verify
any of the facts discussed or assuned for purposes of your
opi ni on?

A No. | took the docunments, many of which were publicly

filed, and | analyzed them But | didn't separately call people
up and confirm whet her they were actually true.

Q So, for exanple, sone of the assunptions that you did
not independently verify is whether the initial transactions
were arms | ength?

A You nean Countryw de's acquisition by B of A?

Q You were told that the initial acquisition transactions

were arm s | ength?

VICKI K. GLOVER, OFFIC AL COURT REPORTER
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Professor D. Fischel - by Petitioner - Direct/Ingber
anybody.
Q Ckay. | want to ask you about a few other

al l egations that have cone up in trial, and in particul ar

whet her they affect your opinion, in any way, that the

objectors' clainms of conflict are fundanentally fl awed?
First, there's been a claimin this trial about

a provision in the settlenent agreenent, the parties in

the case have referred to further assurances cl ause that

binds the parties to support the settlenment even if they
| earn of facts inconsistent with those they knew at the

time of the proposed settlenent. In your opinion, did

that provision create a conflict for the trustee? And

does it affect your opinion in any way that the trustee
was not conflicted?

A | don't believe it creates a conflict and it doesn't
affect nmy opinion in any way because it's a reciprocal
opinion. And what it nmeans is that if the parties thensel ves
determne that it's in their economc interest to enter into
t he proposed settlenent, then they want that proposed
settlement to be durable, they don't want it to be so fragile
that any party can back out at any tine if they claimthat
t hey have new information if they want to second-guess their
earlier action.

But, again, there is a basic reality test here,

which is that that provision doesn't bind everybody el se.

3538
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3539

Professor D. Fischel - by Petitioner - Direct/Ingber
And if there was any sense that with the benefit of
hi ndsight, with the benefit of information that's come
out, that the settlenent is not a good deal for the
certificate holders, that there was something wong with
the trustee's decision or the settl enent process, again,
t here woul d' ve been an out pouring of objections from al
the different parties that are not bound by that
particul ar agreenent. That hasn't happened. So | woul d
say the agreement itself is very understandabl e as
i ncreasing the probability that the proposed settl enent
that the parties with a econom c stake thensel ves
determ ned what was in their best interest would | ast, be
durable. In the absence of any significant objector
reaction | think makes clear that there's nothing that
has occurred that would cause the bulk of the certificate
hol ders to second-guess the judgnent to enter into the
proposed settlement wth or without the assurance cl ause.

Q On that note, Professor, | think we're going to

break for |unch

MR | NGBER: And, your Honor, for planning
pur poses, | have about | think 30 or 45 m nutes remaining
in the exam nation.

THE COURT: Ckay. So it's about one o' clock
now. Wy don't you conme back at ten after and we'll get

going in the afternoon.
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B. Lin - By Respondent - Direct/Pozner

MR POZNER: "' m aski ng the question.

THE COURT: All right. | wll let you answer
t he question, but --

A It is in conparison what was in the settlenment
agreenent versus the industry standards, just what's in the
settl enment agreenent.

Q No part of your assignnent by the Trustee was to
actually go back and anal yze what is Bank of America doing in
t hese various areas of servicing?

A What do you nean by various areas of servicing?

Q Well, your report doesn't just take servicing as a

nmonolithic entity, it divides it into various aspects of

servicing of this particular portfolio.
A My report is to give the opinion of what was in the

settlement agreenent and how | felt about it.

Q I

gi ven you an opportunity.

understand, but | want to make sure that |'ve
WAas any part of your assignment to go back and
determ ne what is Bank of Anerica doing in each of these
parts of servicing that you then discuss in your report?
A |'mjust trying to understand what you're saying.
You asked me what they were doing as the entity for servicing
prior to a report? 1Is that your --
Q Yes.

A No.

3800
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B. Lin - By Respondent - Direct/Pozner
provide oral reports to the Trustee or was the report, R-8,
the sumtotal of the report that you gave the Trustee on
servicing?
A Actually, can | clarify sonething? Wen you say
"Trustee", | assume you're referring to Bank of New York

Mel l on; correct?

Q ["msorry?
A |'msorry. Repeat that question for ne please?
Q Sur e.

The Trustee asked you to give a series of oral
reports before you gave them R-8?
A | don't think I gave any oral reports formally.
I mght have, you know, expressed one or two things about
things but they' re just part of the nornal course of
di scussi on.

Q So, really, R 8 is the only report you gave the

Trustee formally or informally?

A If you define it that way, that is the only report,

yes.
Q And you didn't provide the Trustee with any other
opi ni ons on servicing other than those you've expressed in
the R-8 report?
MR HOUPT: Obj ection. Asked and answered
about five tines now.

THE COURT: That's sust ai ned.

3808
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B. Lin - By Respondent - Direct/Pozner
28t h?
A | don't know what the Trustee has or not had.
Q Vel l, we know that you didn't give themany drafts;
ri ght?

A That's correct.

Q Are you aware of a man nanmed Robert Bail ey, fornmer

I n-house counsel for the Trustee Bank of New York Mellon?
Yes.
Q How are you aware of M. Bailey?
A | believe I met himone tine.
Q Well, did you ever give M. Bailey a draft report?
A No.
Q Did you ever give anybody on behalf of the Trustee a
draft report?
MS. PATRI CK: Obj ection. Asked and answer ed.
THE COURT: Sust ai ned.

Q Are you aware that M. Bailey testified that the
Trust Committee had a draft of your report before it had the
final report?

A ' m not aware of that.
MR POZNER Your Honor, this is the trial

transcript of July 16, 2013 at Page 2211 Lines 3 through

22.

Q Then that woul d be incorrect testinony; would it

not, sir?

3812
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B. Lin - By Respondent - Direct/Pozner
(Exhibit displayed.)
Q There was no possibility of M. Bailey had a draft
report fromyou to give to the Trust Commttee isn't that
ri ght?
A | can't comment on what he testified.
Q No, but you can comment on the accuracy. There was

no draft report; was there?

A | did not give a draft.
Q Now, going back to R-8.

(Exhibit displayed.)
Q The five bullet points, that's the scope of your
opinion that you delivered to the Trustee?

A Those were the highlights, yes.

Q The Trustee never asked you any questions about the
bull et points; is that correct?

A We night have had subsequent conversations regarding
the report.

Q Well, do you renenber any -- do you renmenber being
questioned and asked by the Trustee to el aborate on any of
the opinions in your report?

A I

Q |

any recollection of that actually happeni ng?

may have. | may have, sir

understand you may have. |'m asking do you have

A | mean, after the report was issued, | had

conversations with Mayer Brown and we mi ght have tal ked about

3813
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3819
M. Lin-by Respondent-Direct/M. Pozner
Q Let's turn to page 6 of are R-8. On page 6 you give an
opi nion "certain approaches to servicing as outlined in the
settlenent agreement are quite reasonable and in accordance with
or exceeding custonmary and usual standards of practice for
prudent nortgage | oan servicing and adm nistration."

Do we agree?

A Yes.

Q But no part of your opinion is a quantification of
whet her those approaches actually add nonetary value to the
settl enent?

A | did not give an opinion on the nonetary aspect.

Q Not only do you not give an opinion on the nonetary
aspect as to how nmuch the inprovenent is, you don't try to
quantify any one of these and say this will result in X dollars
as a result of exceeding industry standards?

A Yeah, like | said, | did not give a value on the
| mprovenents.

Q And | want to do it one nore way. W talk about
exceeding industry standards. Let's phrase it differently.

Let's tal k about prudent nortgage |oan servicing
and admi nistration. No part of your report seeks to quantify in
any way these changes in how Bank of America services wll
result in a certain nunber of dollars because they are beyond
prudent nortgagi ng | oan servicing standards?

A My opinion was the settlenent agreenent had

BONNI E PI CCI RI LLO - OFFI Cl AL COURT REPORTER
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3820
M. Lin-by Respondent-Direct/M. Pozner
| nprovenents, but | did not give a nonetary value to those
I nprovenents.

Q Vell, | understand that it's about inprovenents, but ny
point is were you asked to find those areas where Bank of
Anerica is currently servicing bel ow prudent standards so that
t hese inprovenments wthin the settlenment agreenment bring Bank of
Anerica up to a prudent standard?

MR. HOUPT: (njection, asked and answer ed.
THE COURT: Go ahead.

li ke |

You can just answer.

A | nean, mentioned earlier, | did not |ook
the current practices of Bank of Anerica.

Q And so the task you were given did not include whether
any of these approaches nentioned in the settlement agreenent
add nonetary value to the settlenment?

MR. HOUPT: (nbjection, the sane question was asked

about four tinmes in a row

THE COURT: Sustained. You've answered it enough.
THE W TNESS: Thank you.
Q I"d like to discuss the servicing opinions. Your

opi ni on di scusses the servicing opinions in the proposed
settlenent agreenment, and in your report R-8 you characterize
the servicing terns as inprovenents.
Ri ght ?
Yes, sone of the aspects.

But, no part of your opinion is to express to the Court

BONNI E PI CCI RI LLO - OFFI Cl AL COURT REPORTER
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3821

M. Lin-by Respondent-Direct/M. Pozner
how many of the things being done would sinply bring Bank of
Anerica -- pardon, let me rephrase -- how many of the proposals
in the settlement agreenent would result in bringing Bank of
Anerica's settlenment -- Bank of Anerica's servicing up to a
prudent standard?

A I think I nmentioned | did not [ook at what the
current practice is at the tinme of the Bank of America
servicing practices.

Q So if we were trying to establish a baseline of here is
Bank of Anmerica and here are the resulting inprovenments, we
really -- you were never asked to determ ne the baseline; right?

MR. HOUPT: (nbjection. |'msorry to keep

objecting, but this is really the same question; what does
the report say and what does the report not say.

It's been asked about twenty different ways.

THE COURT: | nean, again, | think that he's
testified to certain things were not within the scope of
what he did and so if they weren't, then they weren't and
they're not there.

So | got the point.

MR POZNER 1'll nove on, your Honor.
THE COURT: Perhaps you can nove on a little bit.

Q Vell, it is true that you are aware that Bank of
Anerica was contracturally obligated to provide servicing at or

above industry standards?

BONNI E PI CCI RI LLO - OFFI Cl AL COURT REPORTER
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4426

Adl er-by Respondents-Direct/M. Rollin

answer the question, don't answer. Thank you.
Q I's that a way of saying you don't know the answer to ny
question?
THE COURT: Right, he'd have to specul ate.
THE WTNESS: | had to guess as to whether this

| anguage was rel evant to one trust or nany.

| didn't ask the nunber of trusts it was rel evant
to. | didn't understand knowi ng the answer to that
question being in the scope of ny assignnent.

As | say, |I'mvery precise and neticul ous about ny

assi gnnent .

Q Were you told that the governing agreements with
respect to each of the trusts that was at issue was identical in
rel evant part?

A | don't believe | was told that, no.

Q Do you recall whether were you asked that question?

A | don't recall, but |I don't imagine that | did
because | woul dn't have.

In nmy practice, if a question was

presented to ne, | answered it. That's the way | approached
t hese assi gnnents.

Q Did you know that in some of the Pooling and Servicing
Agreenents there is |language that states that certain breaches
are deened to be material and adverse?
MR. MADDEN. Again, your Honor, there's nothing

about this in his report. The question about when a

BONNI E PI CCI RI LLO - OFFI Cl AL COURT REPORTER
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4427

Adl er-by Respondents-Direct/M. Rollin
standard is applied, whether in sone circunstances it
doesn't apply to a particular breach has nothing to do with
t hi s opinion.

It's not discussed in his opinion. Again,

this is nore argunent by counsel. They can make this in
closing. It is a waist of the Court's tine.

MR ROLLIN. It is relevant to --

THE COURT: You can answer the question.
A Do I know at the time that | wote the report?
Q Yes.
A No.
Q

Nobody fromthe Trustee or its counsel told you that
such a provision existed in nore than a hundred of Pooling and
Servi ci ng Agreenents?

A What | shoul d have said,

not as | recall; and now

wi |l say again, not as | recall
Q And that is not a fact that you gl eaned from your
review of the Pooling and Servicing Agreenents that was provided
to you?
THE COURT

Sust ai ned. You got your answer. You

asked it twice. Three times is too much.
MR. ROLLIN: Yes, your Honor.
Q You agree with me that when a contract says sonething
I's deened, then you don't have to prove it separately?
MR MADDEN. (bjection, outside the scope of his

report. He didn't give an opinion about what deened neans.

BONNI E PI CCI RI LLO - OFFI Cl AL COURT REPORTER
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B. Bingham - By Respondent - Direct/Pozner
Q And if we look at Exhibit R-12.

(Exhibit displayed.)

Q Page 005. |'d like you to read to yourself the "Key
Assunptions And Prem se O Recovery" section before I ask you
further questions.

A Ckay.

Q Do you recall that there were three different
assunptions you were asked to nmake?

A | think there m ght have -- or at |east three, yes.

Q And there is no basis upon which a Court could
pi erce the corporate veil of CFC leading to liability of BAC?

A Correct.

Q You were to assune that CFC and its subsidiary were
sol vent ?

A Correct.

Q And you were to assume that reasonably equival ent
value was paid for the transfer of any assets in those
transactions that you described on the previous page of your
report?

A Correct. And also that the solvency was at the tinme
of the three dates of the transactions.

Q That the solvency was at the tinme of the
transacti ons?

A Yes.

Q Now, | want to tal k about the transactions and the

4484
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Prof. J. Coates - By Respondent - Direct/Pozner

***  AFTERNOON SESSI ON* * *

COURT OFFI CER: All rise. Part 39 is now back

in session. The Honorable Barbara R Kapnick now
presi di ng.

Pl ease be seated. Cone to order.

THE COURT: M. Pozner.
MR POZNER: Thank you, your Honor.
THE COURT: As opposed to M. Posner. You nay

conti nue.
CONTI NUED DI RECT EXAM NATI ON
BY MR POZNER
Q If we could bring up Slide 9 please.
(Exhibit displayed.)

Q Professor, I'd like to discuss with you the
significance of verifying information before making critica
decisions in this case. Does Slide 9 assist you in that
regard?

A Yes. Part of what | was asked to eval uate was not
only the kinds of clainms that the Trustee evaluated in
proposi ng the settlenent, but also the facts on which the
proposed settlenent was based. And in reviewng the verified

petition and the advisor reports that were submtted by the

Trustee, it's nmy opinion that the Trustee, on key facts that
are relevant to the theories of liabilities that | reviewed,
basically took Bank of Anerica's word on them Didn't get

4855
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Prof. J. Coates - By Respondent - Direct/Pozner

meani ngf ul proof of key facts that would be directly rel evant

to a successor liability analysis, fraudul ent conveyance

anal ysis, et cetera.

And whil e Bank of Anerica did make a

representation to the Trustee about the facts that it did

tell the Trustee, that representation was, in ny view,

and based on ny experience in negotiating representation
and warranties in virtually every transaction | ever
what | woul d characterize as weak genera

it did

wor ked on,
representation. It essentially required intent;
not cover om ssions; it did not cover the possibility
t hat even though Bank of Anerica may have been literally
speaking truthful in what it was telling the Trustee,
that there were inportant categories of infornation that
it had left out that if the Trustee had known about them
or found out about themlater, would change the Trustee's
view of the relevant facts.
Q Now, Professor, would it have been necessary, in
your experience, for the Trustee to have commenced formal
litigation in order to obtain verified information in support
of its negotiating position or Bank of America's positions?
MR GONZALEZ: Cbjection. Calls for

specul ati on.

He doesn't know what B of A would've done if

requested to give that sort of information.

4856
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Prof. J. Coates - By Respondent - Direct/Pozner

As | nentioned earlier today, that approach

seens to me not a reasonable basis for relying on these

advisors. What they're going to do is tell you not what

your best position is, or the position that could support

t he proposed settlement, but, rather, to go to a place

where they're having to reject as unreasonabl e sonet hi ng

that B of A's proposing. And that is not, in ny

experience, the way a neutral investigator on whomthe

Trustee wants to rely for key factual inputs would have

their questions franed.

Q Well, has it been your experience and observation

that the customand practice in such transactions is to give

such limting assunptions to outside advisors? O is this

negative? |s this opposed to what you' ve observed the custom

and practice to be?
A This would tend to reduce the reliability of the

advi sor's report relative to custom and practi ce.

I f you want information about Countryw de's

ability to pay, you don't tell somebody just to assunme

sol vency. You get the full picture. |f you want key

i nformation about whether a potential legal claimis

valid or not, you don't say, Does the other side have a

reasonabl e argunent about whether it's valid, Tell ne

what you think, you know, Go on, nmaybe, to evaluate the

ot her side's position, but tell ne what you actually

4871
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Prof. J. Coates - By Respondent - Direct/Pozner

think. So collectively, this, in ny view, underm nes the

reliability of these reports.

MR POZNER May | have a nonent, your Honor?

THE COURT: Sure.

(Pause in proceedings.)
Q Now, in those instances when you have been asked to

consult with major institutions on their financial affairs

and such transactions, have you ever accepted such

limtations on the opinions you would give or the analysis
you woul d give?

A | honestly don't recall being asked to nake those

ki nds of assunptions. Wen |I've been asked to eval uate

litigation, |'ve been asked, Should we bring it or not, not,

Wuld it be reasonable for us to not bring it, for exanple.
So |l can't really answer it because | wouldn't -- let ne put
differently.

Again, | don't necessarily fault anyone who is a

service provider for carrying out instructions if it's

within the scope of their professional responsibility and
doesn't otherw se create a problemunder their --

what ever duties they have. | do think it's unreasonable
to rely on soneone for outputs when you strongly limt
what they can do and what information they can take into
account .
Q Now,

this nmorning, you tal ked about the fact that,

Vanessa M Il er Senior Court Reporter
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McCart hy-by Respondents-Direct/M. Reilly
MR REILLY: Your Honor, I'mtrying to get to
those issues. | do believe this is relevant to what this
W t ness knows and di d.

THE COURT: | mean, you want to show himthe
section and deal wth it, but | don't think he should just
be -- ask your next question.

Q Do you recall stating that you and the Bank of New York
Mel | on had been working hard to avoid an event of default from
bei ng decl ared?

A | don't recall specifically saying that, but | know
we did. So, it would be consistent.

Q You know that in fact the Bank of New York Mellon did
work hard to avoid an event of default from being decl ared?

A Yes.

Q And when you did that, you in fact believed that M.
Patrick could declare an event of default, correct?

A | don't recall basing on a judgment what we thought
Ms. Patrick could do. | think we were focused on what we
needed to do in order to address the situation that had been
created by Ms. Patrick's letter.

Q Vel |, you were very concerned in Novenber and Decenber
of 2010 what Ms. Patrick would do if the 60-day cure period ran
correct?

A Not only what Ms. Patrick would do, but what we

woul d have to do or others mght do. So, yeah, there were a

BONNI E PI CCI RI LLO - OFFI Cl AL COURT REPORTER
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McCart hy-by Respondents-Direct/M. Reilly
nunber of ramfications that we were focused on and
concer ned about.

Q Three things you nentioned. What Ms. Patrick mght do
if the 60-day clock ran; correct?

A Correct.

Q And what additional responsibilities the Trustee woul d
have if the 60-day clock ran?

A Correct.

Q And what other certificate holders not represented by
Ms. Patrick mght do if the 60-day clock ran?

A Correct.

Q Because certificate holders not represented by Ms.
Patrick if the 60-day clock ran could, in fact, provide a notice
to a Trustee asking that the Trustee sue Bank of Anerica;
correct?

A To the extent that certificate holders could
organi ze thensel ves under the ternms of whatever Pooling and
Servi cing Agreenents were out there, certainly if they had
that ability they could do that at any tine.

Q Vell, actually, they were likely to do it if the
Trustee provided notice to all certificate holders that in fact
the Master Servicer was in default?

MR INGBER. (bjection, calls for specul ation.
MS. PATRICK: Sane objection.

MR REILLY: | think he can answer that.

BONNI E PI CCI RI LLO - OFFI Cl AL COURT REPORTER
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McCart hy-by Respondents-Direct/M. Reilly
Q So at least two things, two additional responsibilities

woul d fall upon the Trustee at that tine. One, notice to al
certificate holders, and, two, consideration of whether or not
it would replace Bank of America as the Master Servicer,
correct?

A At |east those two.

Q Well, were there other additional responsibilities that
you were concerned about in Decenber of 2010 as the 60-day cl ock
was ticking?

A If it's helpful, I was then and am now t he head of
litigation. | was involved in that capacity so my concern
was principally the litigation concerns. Wether we would
be commencing litigation at the direction of certificate
hol ders, either Ms. Patrick or others, whether we were being
sued. That's nmy role. It was a litigation role.

So | was focused on managi ng and focusing on
the litigation issues at the tine.

Q Including clains that coul d be brought agai nst Bank of
New York Mellon or clains that be brought by Bank of New York
Mel | on?

A Principally clains that we would be asserting in
response to a valid certificate hol ders direction, but
certainly analyzing all our exposure and being prepared to
deal wth that during that tinefrane.

Q And you on behal f of Bank of New York Mellon were

BONNI E PI CCI RI LLO - OFFI Cl AL COURT REPORTER
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McCart hy-by Respondents-Direct/M. Reilly
operating like the 60-day clock was ticking between October 18th
of 2010 and Decenber 17th of 2010; correct?

A W were. W took a conservative view and operated
as if there were a 60-day clock ticking so that to the
extent that the 60-day clock expired and we found oursel ves
In a position to have to take sone of these actions, that we

would in fact be prepared to take them

Q That 60-day period was a cure period for the Master

Servicer; right?

A | recall it as a cure period of notice deficiencies
or issues. \Wether they were just the Master Servicer, |
don't recall specifically; but | think that's right. |

don't have that specific recollection.

Q | didn't nmean to suggest it was limted to that, but
one of the things that that period was intended to provide was
an opportunity for the Master Servicer to cure any event of
defaults that were occurring?

A As | recall the letter, there were a series of
I ssues that were identified problens, if you want to call
themthat, that the letter sought to fix and rectify.
Whet her they were all Mster Servicer or not | don't recall,
but there were a series of conplaints and issues identified
and a demand that they be addressed.

Q And they, pursuant to Pooling and Servicing Agreenents,

needed to be addressed in those 60 days or that clock was going

BONNI E PI CCI RI LLO - OFFI Cl AL COURT REPORTER
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Proceedi ngs

M5. PATRICK: Wbuld you anticipate, your Honor,
for argument, petitioners -- which order would be nost
hel pful to you?

THE COURT: | think you would have to go first.

MR. INGBER | think we have the burden of proof;
at | east our understanding is we speak |ast.

MR. REILLY: | thought they would go first. Sane
context of briefing --

THE COURT: It's not really. You're thinking of
it as a summation at trial. | don't need everybody to tel
me. Everybody can sit.

M5. PATRICK: What if we did it this way, your
Honor - -

MR INGBER | think if this were a summtion at
the end of a trial, with the burden of proof, we would go
|ast. They would go first. W would go second and be
done.

THE COURT: Well, you can talk about it, but |
think you probably get the |Iast word. Whether you do one,

two, three or just do it through him | think you're

probably right. 1'msort of seeing this as a notion.
| nmean, this really isn't atrial. It's really a
hearing, an evidentiary hearing on the -- on whether or not

| shoul d approve the settlenment, so | think it's not really

a sunmation as though it were a trial. |It's an evidentiary

BONNI E PI CCI RI LLO - OFFI Cl AL COURT REPORTER
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Proceedi ngs
hearing, that you can all try to tie up the ends and pul
out the inportant things that you think are the nost
i nportant for ne to decide.

So | don't really see that it is a sunmation at
trial where the defendant sums up and the plaintiff gets to
say the last thing. That's not really what happened here.

So | think maybe we'll sort of it do it |ike why I
should prove it and you can explain why | shouldn't; and
then you can have a very short finishing up. That's why
|'m saying you may need to go into a third day. | think
t hat makes sense.

M5. PATRICK: Wth that schedul e, your Honor, if
we're starting the evidence on the 14th, if we got you a
complete set -- if the last reply was filed on the 4th, and
then we back up fromthere, does that work for you or do
you need less tinme than that?

THE COURT: | don't need less tine.

M5. PATRICK: | just thought I'd throw that in
t here.

MR. REILLY: W have not coordinated these dates.

THE COURT: She's trying to ask ne what woul d be
the latest date that | would want the | ast docunent so that
you can work backward. | don't care when the first one
comes as nmuch as | care when the | ast one cones.

And, you know, it seenms it would probably be

BONNI E PI CCI RI LLO - OFFI Cl AL COURT REPORTER
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Levitin-Respondents-Direct-Reilly
wouldn't like it.
THE WTNESS: The counties do not. Sone of
t hem have brought class action suits agai nst MERS.
Some of those suits have survived notions to dismss in
Federal Court.
Q Does the settl enent exclude MERS | oans
fromthe docunent cure section altogether?
A It does, and it excludes any |oan register
with MERS, even if the docunentation problem has

nothing to do with MERS.

Q Let's ook to R-1, page 28. That's the
settlenent agreenment. It's section 6A(i).

A ["msorry. R-1, which page?

Q Page 28. Go to the next page. M notes

may be wrong here, your Honor. W're on R-129.

A Yes.

Q VWhat's the section i, 6A(i); okay. So
where in this section does it indicate that the MERS
| oans are excluded fromthe docunent cure provision of
the settlenment?

A It's in the penultimte phrase that's set
off in conmas. So if you go counting the last partia
line, that line, and then you go up three |ines, about
hal fway through, there's a comma, and that it carves

out the MERS | oans.

BARBARA STROH, CSR, CRR, CMR
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Levitin-Respondents-Direct-Reilly
It says: "Provided that it" -- the
docunent fixes, the docunent cures -- "required by the
settl ement shall exclude any such nortgage | oan
regi stered on the Mdrtgage El ectronic Registration
System (' MERS Anericas')."
It also includes nortgage |oans paid in
full or liquidated as of the signing date.
Q Wiy is that -- why do you believe that's a
significant exclusion?
A The MERS one or the other exclusion?
Q The MERS.
A The MERS is an enornous exclusion. |It's
the exclusion that pretty nmuch swallows the rule here.
Q What do you base that on?
A MERS, it's well attested to in academc
literature and MERS own congressional testinony.
| have sat on a congressional panel, a
panel of w tnesses before a senate banking commttee,
sat next to a M. RK Arnold, who at the tine was the
head of MERS
MERS is understood to have registered in
its systemroughly 60 percent of all nortgage |loans in
the United States.
Now, that 60 percent nunber roughly

tracks the percentage of residential nortgage | oans

BARBARA STROH, CSR, CRR, CMR
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Levitin-Respondents-Direct-Reilly
that are securitized. Pretty nuch MERS gets used by the
securitization industry, so if a comunity bank or a
credit union is just holding a loan on its own books,
it doesn't use the MERS system because it doesn't
benefit from avoi ding the recording fees because the
benefit only conmes when the loan is being transferred
multiple tines.

That 60 percent nunber, however, is
actually, | think, really kind of a | ow bar nunber.
Here's why: Roughly 60 percent of nortgage |oans in
this country are securitized.

However, sonme nortgage | oans are 30-year
| oans. Most | oans don't get refinanced or paid off
before 30 years, but once you start taking account
that you have sone |oans that are older, it nmeans that
nortgage | oans that were originated between, say, 2004
and 2007, the years in which the loans in the covered
trust were created, those | oans were securitized at a
much hi gher rate.

Securitization rates from 2004 to 2007
were in the 80 percent or 90 percent range. This is
according to Inside Mrtgage Finance, which collects
statistics on this. This is kind of the go-to Bible
for securitization statistics.

So probably, you know, in general if

BARBARA STROH, CSR, CRR, CMR
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Levitin-Respondents-Direct-Reilly
one were | ooking at securitized loans, | think a fair
assunption would be that at |east three-quarters --
securitized | oans between 2004 and 2007, | think a fair
assunption would be that at |east three-quarters, if
not maybe 90 or 95 percent of those |loans would be in
t he MERS system
Beyond that | have anot her data point
that sort of confirms this belief. In the course of
anot her expert engagenent fee, the one | spoke of
earlier regarding the punitive class action in New
Jersey agai nst Bank of Anerica and Countryw de for
viol ation of the New Jersey Fair Foreclosure Act, one
of the activities |I undertook as an expert in that case
was to work on designing a study of |oan docunentation
in New Jersey foreclosures for Bank of Anerica or
Countryw de | oans.
W had our sanpling nethodol ogy, we
worked with a Princeton sociology professor who is a
sanmpl ing expert on this nethodol ogy.
MR. MADDEN. Your Honor, |'mgoing to object.
None of this is anywhere in his report. This is the
first tine we're hearing all this.
| nove to strike. This is an undisclosed
expert opinion. Nothing in his report about the work

he did on a study to understand MERS, none of that's in

BARBARA STROH, CSR, CRR, CMR
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-Direct/A Levitin/by M. Reilly-
servicer, a specialty servicer. Soit's a very different kind
of business than Bank of America servicing operations are really
set up to deal with.
Q In your view, does the settlenent provision Section 5-A

and B provide any val ue?

A No. | don't think one can fairly say it provides
val ue.
Q Way not ?
A Because there are a nunber of things that require the

use of specialty servicers if Bank of Anerica is not adequately
servicing the |loans by itself.

Q Are you famliar with those provisions, that you are
saying were al ready inexistence before the settlenent?

A Yes.

Q And how do you know about that?

A Well, starting --

MR. MADDEN. | amgoing to object to this. This
entire line of questioning is based on Professor Levitin
Interpreting the PSAs and various other, the Nationa
Mortgage Settlenment, et cetera, to make the argunent that
they were already required by those. That is a |lega
concl usi on what those require.

What is even nore inportant, your Honor, is that
his argunment is based on this very idiosyncratic notion,

t hat none of those provisions say a thing about special

DEBORAH A. ROTHROCK, RPR
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-Direct/A Levitin/by M. Reilly-

The fact that Bank of Anmerica has been resistant in
doing this, historically, | think is an exanple that Bank of
America is not engaged in prudent |loan servicing. It is not
evi dence that prudent servicing does not include use of sub
servicer when you don't have capacity. This is elenmentary to
prudent servicing.

Q Why do you believe the servicing terns in the
settlement document do not add value to the settlenent?

A Because | believe that they are already required
preexisting duty. Every one of these servicing ternms in the
settlenent is part of a persisting duty on the Master Servicer
on Bank of America either under the prudent servicing standard
or under Federal |aw or under various consent orders and
settlements that Bank of America has entered into and legally
bi ndi ng.

M5. KASWAN. Move to stricken the entire answer,

| egal concl usion.

THE COURT: | amleaving it in. You wll deal wth

It on cross-exam nation.

Q You have written blogs or you regularly wite blogs in
your observations of the industry?

A Yes, | contribute to a blog called creditslipsdot.org.
It is a group blog by I egal academ cs who teach and wite and
study about bankruptcy and credit and finance.

Q When you bl og, are you subject to peer review?

DEBORAH A. ROTHROCK, RPR
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Levitin-Respondent-Direct-Reilly
forecl osures.

This is something that | have testified
bef ore Congress about and which I worked for the
congressi onal oversight panel, which put out an
extensive report about the concerns wth docunentation
| Ssues.

Q Let's bring it back to these trusts. Wat
difference does it nake to the trusts if, in fact,
| oans are in default, meaning the borrower is not
payi ng, and the |oan can't be forecl osed?

A It nmeans that there's likely going to be a
significant loss to the trust.

Q Wy ?

A Because there's no revenue comng in from
that loan. The borrower is not paying voluntarily, and
the trust cannot |iquidate the house, cannot sell the
house to get revenue.

Q VWere those types of |osses the type of

| osses that are being addressed in this settlenent?

A Yes.
Q How do you know t hat ?
A Vell, in, | think it's section 6 of the

settlenent, the docunentation issues, first, all of the
docunentation cures that are required in the PSAs are

bei ng wai ved as to MERS | oans.
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Levitin-Respondent-Direct-Reilly

Secondly, for nonMERS | oans there are new
requi renents being added that if you want to have -- if
you want to get a docunentation remedy fromthe master
servicer, now under the settlenent there's got to be a
finding of materiality and causation.

By that what | nean is the new
provisions in the settlenment, the new stuff is added in
the settlenment says if it's not a MERS | oans -- because
MERS | oans are not addressed in any way; all this is
wai ved.

But if it's not a MERS | oan, there has to
be both what settlenent terns a nortgage exception and
atitle exception before there is any liability for the
master servicer, and there has to be a failure -- this
has to connect with a failure to foreclose.

So you have to go through three things:

1, there has to be a for closure that
doesn't happen.

2, that foreclosure has to not happen
because of a nortgage exception.

3, the trust has to not be nmade whol e
because of what's called a title exception, basically a
problemw th title insurance docunentation

If all those three things happen -- and

whet her they happen is sonething that's really in the



slcoggins
Highlight

slcoggins
Highlight


© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N R» O

5397

Levitin-Respondent-Direct-Reilly
di scretion of, | think, the trustee -- then, and only
then, does the settlenent say that the trust is
supposed to be conpensated by the master servicer.
Q In your view, is that a reasonable term
for the trustee to have entered into?
A No.
MR. GONZALEZ: (bjection, your Honor. That's
purely a | egal concl usion.
THE COURT: Just rephrase it.
Q What's your view of the fact that the
trustee agreed to enter into that termin the
settl ement ?
A | think the trustee gave up significant
value for the trusts and that it did so without any
i nvestigation of that value it's giving up.
What's particularly remarkable to nme on

this is that the trustee had the ability to value this.

Q What do you nean?
A Well, in the settlement in section 6 the
settlenment directs -- it tal ks about the trustee

preparing yet an additional set of docunent exceptions.

These were exceptions that were -- reports
that were prepared in April of, | guess, 2011.
So before the settlenent -- before the

settl enent agreenment had been signed, the trustee goes
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Sunmmat i on- Al G Rol lin

Thr oughout the course of the case, your Honor,
there's been a lot of talk about, well, what are the
| osses, what's the breach rate, what's the success
rate, and what's the ultinmate reasonabl e settl enment
anmount ?

VWhat we have seen is an incredible range of
possibilities. W and your Honor have no idea where
the actual |osses are.

M. Lin says at the |low end, 61.3 billion.

The institutional investors are at about 108 billion.
That is a 40 billion dollar sw ng.

By the way, M. Burnaman, 84.7. Their trustee
expert, M. Burnanan.

| think in one of the briefs they wote that
the | osses are 53 billion. They're 53 billion now.

They have to project losses into the future. By the
way, 53 billion is twice as nuch as it was between the
Institutional investors put PTX 604 together.

So where are we in this 40 billion dollar
swng? This is a threshold determ nation to get to
that nunber. Can you possibly conclude that with a 40
billion dollar swing at the top end, you're going to
cone out with anything reliable at the bottonf?

And it goes on. It happens at the breach rate
too, your Honor. There is evidence of breach rates

BARBARA STROH, CSR, CRR, CMR

5813
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Sunmmat i on- Al G Rol lin
ranging from 36 percent -- that's what Lin uses, |owest
of the low of the low-- all the way up to the MBI A
case, 91 percent. M. Patrick put in her letter on
June 17, for exanple.

Vell, what's the breach rate there? Let's
see. W have it could be as high as 65 percent. That
is colum 5 in PTX 604.

It could be as high as 60 percent, and that's
colum 4 on PTX 604.

It could be, your Honor, at 50 percent. This
Is colum 2. This is the adjustnent, just the
adjustnment that the institutional investors nade of the
GSE data, based on the fact that the GSE data wongly
stopped the representations and warranties at two
years. That was the first stop sign | used earlier
t oday.

Where is it? We don't know. How about the
success rate, your Honor? \ich inbeds the neritless
causation argunent that we've heard about in the ResCap
case?

It's at 50 percent? That's a couple of the
colums. Is it 60 percent? That's a couple of the
colums they used in PTX 604. W have no idea, your
Honor. The ranges are too broad.

Where woul d your Honor like to place this one?

BARBARA STROH, CSR, CRR, CMR

5814
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Sunmmat i on- Al G Rol lin
Where shall | place this one? Were would the trustee
place this one? The big question mark? Wat is a
reasonabl e settlement anmount? M. Burnaman's |ow end
is 8. 2. \Wien you run these calculations, 73.7 billion
dol | ars.

Can we possi bly nake a deci si on here about
whet her 8.5 is a reasonable nunber in [ight of this
i ncredi ble range of all equally bad, frankly, evidence?

Where does it go, and how can your Honor rule
that this settlenent is reasonable, that investigation
was conducted, that they valued the clains and
defenses, that's they did their job as a trustee, when
we coul d be anywhere fromhere to here?

And where do they want you to put it? Al the
way down here, Judge, all the way down here at the
very, very end, the very, very |owest.

And that's just the repurchase liability.
There is nothing in here for servicing liability.

There is nothing in here for docunentation liability.
There is nothing in here for the |oan nodification
liability.

One nore point, your Honor: 138. There is
sonme information that your Honor woul d need before
approving the settlenent that your Honor does not have.
8 and a half billionis a cap. 8 and a half billionis

BARBARA STROH, CSR, CRR, CMR
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Rebuttal -Patrick-1nst. Investors
did not apply.

The objectors are sinmply wong when they
argued, as M. Rollin did, that the trustee did not get
conpensation for that harm

It got 12.5 to 3 billion dollars of
| mprovenents and val ue, at a cost paid by Bank of
Anerica, not by the trust. It cost Bank of Anerica
hundreds of mllions of dollars, and the objectors have
no response to that.

The next false claimin this case is that the
trustee failed to get a renedy for docunment defects in
MERS | oans. But the repurchase renedy, the $8.5
billion cash remedy, covers all defects in nortgage
| oans, including docunent defects.

It covers all nortgage |oans, including al
MERS | oans, and it pays the trust $8.5 billion for
al ready purchased clainms. And guess what? Docunent
defects are listed reps and warranties. They are part
of the $8.5 billion cash settlenent.

But nore inportant, your Honor: The trustee
consi dered these issues. There was discussion of the
fact that document defects are a common ground on which
repurchase clains are pursued. That's Plaintiff's
Exhi bit 25.

And, inportantly, the renedy the trustee got,

BARBARA STROH, CSR, CRR, CMR
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