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From: Kevin McCarthy@BNYMellon.com

Sent;: Thursday, December 2, 2010 2:03 PM
To: Kravitt, Jason H. P. <JKravitt@mayerbrown.com>
Ce: Hakim, David <DHakim({@mayerbrown.com™>; Espana, Mauricio

<MEspana@mayerbrown.com=; Ingber, Matthew D.
<MIngber@mayerbrown.com>

Subject: *Confidential: Re: FW: A minor lawyer's point/Confidential/attorney work
product

Jason - | think you need ta speak with Kathy directly to clear this up before it goes sideways. Ifshe is under the
belief that there is an EOD outstanding (rather than a potential EOD that may be declared on or after 12/17) then
we have a real problem because that is not the assumption that we have been operating under - we have working
hard to AVOID a formal declaration of an EOD. | suggest that you nail down with Kathy that as of now, and until
her band of holders actually declares it, there is no EOD and that the whole point of the forbearance agreement is
to toll the running of time so that her hoiders are not in a position to have to decide whether or not to declare an
EOD on 12/17, but rather can create some breathing room to work with BoA toward a plan that avoids an ECD
and allows for review of the files.

J. Kevin McCarthy
Executive Vice President
and Deputy General Counsel
Global Head of Litigztion

and Regulatory Enforcement
BNY Mellon

One Wall Street, 11" Floor
New York, NY 10288

Phone (212) 635-1193

Fax (212) 635-1061
kevin.mecarthy@bnymelion.com

From: “Kravitt, Jason H. P." <JKravitt@mayerbrown.com>
To- "Ingber, Matthew D * <Mingber@mayerbrown coms>, "Hakim, David® <DHakim@mayerbrown.com>, "Espana, Mauricio®

<MEspana@mayerbrown.com>, <Kevin McCarthy@BNYMellcn.com>
Date: 12/02/2010 01:45 PM
Subject: FW: A minor lawyer's point/Confidential/attorney work product
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This may be disturbing. This means that there IS, in KPJs opinion, an EOD, and this specific group of CHs is forbearing from
exercising their rights with regard to it. What if ancther group chooses to do so? It would not be precluded from doing so.
Further, if there is an EOD, then the Trusteels standard of care changes to a prudent man standard. The actual draft now

is titled (JForbearance [, but the text says [lextend(] the notice period. We ought to discuss this.

I donOt think it is in Kathy[ s interest to actually have an EOD outstanding. For one reason, it allows other _wildmen[l to
jump into the fray, and, it starts BONYM on a track to figure out on its own if it should replace the MS.

David, as master of the [Itext[], what do you think? Please note that | have included Kevin on this email and | welcome his
thoughts as well.
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From: Kathy D. Patrick [mailto:kpatrick@qibbsbruns.com]

Sent: Thursday, December 02, 2010 1:01 PM

To: Kravitt, Jason H. P.; tmirvis@wlrk.com; mgkaplow@wirk.com; epgolin@wlrk.com

Cc: Litsey, Jana ] -Legal; Ingber, Matthew D.; Kathy D. Patrick; Scott A. Humphries; Robert J. Madden
Subject: RE: A minor lawyer's point/Confidential/attorney work product

I think forbearance is the right word.

After the Section 7.01 Notice of Non-Performance has been sent, and sixty days have passed, Section 10.08 affords the
noticing holders the rightObut not the requirement--to send a second notice demanding that the Trustee take action to
remedy the Event of Default. Qur clients are agreeing to forbear, for 21 days, from sending the 10.08 notice they are
otherwise entitled to send on December 18 (60 days after the Section 7.01 Notice).

Stated differently, we_re not lengthening the 60 day cure period under Section 7.01. Instead, our dients are simply
agreeing to send the 10.08 notice when they want to send it, rather than sending it on December 18, the earliest date on
which they could otherwise sent it.

From: Kravitt, Jason H. P. [mailto: JKravitt@mayerbrown.com]

Sent: Thursday, December 02, 2010 9:27 AM

To: Kathy D. Patrick; tmirvis@wlrk.com; mgkaplow@wirk.com; epgolin@wirk.com
Cc: Litsey, Jana J -Legal; Ingber, Matthew D.

Subject: A minor lawyer's point/Confidential/attorney work product

While | am not one to obsess about small, technical points, | have a concern with the present wording
of one verb in the [JForbearance 7 Agreement. Putting aside whether the notice that has been given
is effective to start a 60 day period running under the Sections 7.01{ii) of the various PSAs, the wording
of such Sections (ii) is that Cfailure continues unremedied for a period of 60 days after the date on
which written notice of such failure shall have been given to [various parties such as the MS or Trustee]

C.0 While | do not come out negatively on this myself, someone might raise the question whether
even the party giving the notice can extend it unilaterally.

Would it be wiser to say that the giver of the notice is Jsuspending” it? Or Utolling it? Or some
other formulation that strengthens the argument that it is an action that the giver of the notice has the
unilateral power to do? | welcome your thoughts.

Jason H.P. Kravitt

Mayer Brown LLP

1675 Broadway

New York, NY 10019-5820

Main Tel. 212-506-2500

Tel. 212-506-2622

Fax. 212-262-1910
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Email: jkravitt@mayerbrown.com

IRS CIRCULAR 230 NOTICE. Any tax advice expressed above by Mayer Brown LLP was not

intended or written to be used, and cannot be used, by any taxpayer to avoid U.S. federal tax penalties. If
such advice was written or used to support the promotion or marketing of the matter addressed above,
then each offeree should seek advice from an independent tax advisor.

This email and any files transmitted with it are intended solely for the use of the individual or entity to
whom they are addressed. If you have received this email in error please notify the system manager. If
you are not the named addressee you should not disseminate, distribute or copy this e-mail.

The information contained in this e-mail, and any attachment, is confidential and is intended solely for
the use of the intended recipient. Access, copying or re-use of the e-mail or any attachment, or any
information contained therein, by any other person is not authorized. If you are not the intended
recipient please return the e-mail to the sender and delete it from your computer. Although we attempt to
sweep e-mail and attachments for viruses, we do not guarantee that either are virus-free and accept no
liability for any damage sustained as a result of viruses.

Please refer to http://disclaimer bnymellon.com/eu htm for certain disclosures relating to European legal
entities.
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