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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

In the matter of the application of PRE-ARGUMENT
STATEMENT

THE BANK OF NEW YORK MELLON (as Trustee under
Various Pooling and Servicing Agreements and Indenture Index No. 651786/2011
Trustee under various Indentures), et al.,

Petitioners,

for an order, pursuant to C.P.L.R. 8 7701, seeking judicial
instructions and approval of a proposed settlement.

Respondents United States Debt Recovery VI, LP and United States Debt Recovery X,

LP (collectively, the “U.S. Debt Recovery Entities’) submit this Pre-Argument Statement
pursuant to Section 600.17(g) of the Rules of the Appellate Division, First Department.

1. Title of Action

The full name of this action isas set forth in Item 1 in the Pre-Argument Statement of
Respondent American International Group, Inc. (“AlG”) and therelated AIG entities

(collectively the “ AlG Entities”) filed March 21, 2014 (the “AlG Pre-Argument Statement”).

2. Full Name of Origina Parties and Any Changesin the Parties

The full names of the original parties to this action, and the changes to the parties, are as
set forth in Item 2 of the AIG Pre-Argument Statement.

3. Name, Address and Telephone Number of Counsel for Appellant or Petitioner

The names, address and telephone numbers of counsel for petitioner The Bank of New

York Méelon (“"BNYM?”) are as follows:



DECHERT LLP

Hector Gonzalez

James M. McGuire

Mauricio A. Espana

1095 Avenue of the Americas
New York, NY 10036

(212) 698-3500

MAYER BROWN LLP
Matthew D. Ingber
Christopher Houpt
1675 Broadway

New York, NY 10019
(212) 506-2500

The names, addresses and telephone numbers of counsel for the Institutional Investors are
asfollows:

GIBBS & BRUNSLLP

Kathy Patrick (pro hac vice)
Robert J. Madden (pro hac vice)
1100 Louisiana, Suite 5300
Houston, TX 77002

(713) 650-8805

WARNER PARTNERS, P.C.
Kenneth E. Warner

950 Third Avenue, 32 Floor
New York, NY 10022

(212) 593-8000

4. Name, Address and Telephone Number of
Counsel for Respondents-Objectors-Appdl lants

The name, address and telephone number of counsel for the U.S. Debt Recovery Entities
Respondents-Obj ectors-Appel lants is as follows:

HALPERIN BATTAGLIA RAICHT, LLP
DonnaH. Lieberman

Scott A. Ziluck

40 Wall Street, 37" Floor

New York, NY 10005

(212)765-9100



The names, addresses and telephone numbers of counse for the Respondents other than
the U.S. Debt Recovery Entities are as follows:

FLEMMING ZULACK WILLIAMSON ZAUDERER LLP
Mark C. Zauderer

One Liberty Plaza

New York, NY 10006

(212) 412-9500

REILLY POZNER LLP
Daniel M. Reilly

1900 Sixteenth Street, Suite 1700
Denver, CO 80202

(303) 893-6100

JONES & KELLER, P.C.
Michael A. Rollin

1999 Broadway, Suite 3150
Denver, CO 80202

(303) 573-1600

Counsd for AlG Entities

MILLER & WRUBEL P.C.
John G. Moon

570 Lexington Avenue
New York, NY 10022
(212) 336-3500

Counsd for Triaxx Entities

SCOTT + SCOTT, Attorneys at Law, LLP
Beth A. Kaswan

William C. Fredericks

Max R. Schwartz

The Chrysler Building

405 Lexington Avenue, 40" Floor

New York, NY 10174

(212) 223-6444

Counsel for the Retirement Board of the Policemen’s Annuity & Benefit Fund of the City
Of Chicago and other members of the Public Pension Fund Committee



TALCOTT FRANKLIN P.C.
Talcott J. Franklin

208 North Market Street
Suite 200

Dallas, TX 75202

(214) 736-8730

Counsel for the Knights of Columbus

CIFG ASSURANCE NORTH AMERICA, INC.
Sarah E. Lieber

850 Third Avenue, 10" Floor

New York, NY 10022

(212)909-0425

KOPELOWITZ OSTROW P.A.
Jason H. Alperstein

200 S.W. 1% Avenue, 12" Floor
Fort Lauderdale, FL 33301
(954) 525-4100

Counsel for Serling Federal Bank, F.SB., Bankers Insurance Company, Bankers
Life Insurance Company, First Community I nsurance Company, and Bankers Specialty
Insurance Company

ROBINS, KAPLAN, MILLER & CIRESI L.L.P.
Thomas B. Hatch

2800 LaSdlle Plaza

800 LaSalle Avenue

Minneapolis, MN 55402

(612) 349-8500

Counsel for Federal Home Loan of Pittsburgh

FEDERMAN & SHERWOOD
William B. Federman

10205 North Pennsylvania Ave.
Oklahoma City, OK 73120
(405) 235-1560

Counsel for American Fidelity Assurance Company



5. Court and County From Which the Appeal is Taken

Supreme Court of the State of New Y ork, County of New Y ork (Barbara R. Kapnick,
JS.C).

6. The Nature and Object of the Cause of Action

In June 2011, Petitioner, BNY M, as Trustee acting as afiduciary on behalf of 530
separate residential -mortgage backed securities trusts, commenced this proceeding under CPLR
Article 77 seeking judicial instructions and approval of a proposed settlement of claims that
BNYM may have brought against Bank of America and Countrywide, for alleged servicing,
mortgage documentation, and mortgage origination failures. In conjunction with its petition,
BNYM sought through a Proposed Fina Order and Judgment at least el ghteen (18) separate
findings related to BNY M’ s past conduct in negotiating and entering the proposed settlement
agreement, as well as arelease of all claimsthat certificateholders, including the U.S. Debt
Recovery Entities, have or would have in the future related to BNY M’ s actions or inactions with
respect to its negotiation and entry into the proposed settlement on behalf of all
certificateholders. The U.S. Debt Recovery Entities were not parties to or consulted in
connection with the settlement negotiations, and objected to the settlement terms on a number of
grounds.

7. Result Reached in the Court Below

In a Decision/Order/Judgment dated January 31, 2014 (the “Decision”), and entered as a

judgment in the Office of the County Clerk, New Y ork County, on February 21, 2014, the
Supreme Court declined to enter BNY M’s Proposed Final Order and Judgment, but nevertheless
adopted many of the requested findings and granted summary judgment pursuant to CPLR 8

409(b), approving the proposed settlement agreement “except to the extent it rel eases the loan



modification claims.” The Court below found that the Trustee “abused its discretion in settling
the loan modification claims’ and that the Trustee “acted ‘ unreasonably or beyond the bounds of
reasonable judgment’ . . . in exercising its power to settle the loan modification claims without
investigating their potential worth or strength.” A true and correct copy of the Decision is
attached hereto as Exhibit A.

8. Grounds for Seeking Reversal

The Court below erred in fact and law and in the exercise of its discretion by, among
other things, (1) approving any portion of the Settlement Agreement, and (2) applying the
incorrect legal standard in reaching its determination of whether the Settlement Agreement
should be approved.

9. Related Actions and Proceedings

There are no related actions or proceedings pending in this or any other court of which
the U.S. Debt Recovery Entities are aware. Notices of appeal and pre-argument statements have
been filed by the following parties concerning the Decision:

a Petitioner The Bank of New Y ork Mellon on February 21, 2014,
b. The Institutional Investors on March 6, 2014;

C. Respondents Triaxx Prime CDO 2006-1, Ltd., Triaxx Prime CDO 2006-2,
Ltd, and Triax Prime CDO 2007-1 on March 21, 2014;

d. Respondents The AIG Entities on March 21, 2014;

e Respondents the Retirement Board of the Policemen’s Annuity & Benefit
Fund of the City of Chicago, the City of Grand Rapids General Retirement
System, and the City of Grand Rapids Police and Fire Retirement System
on March 21, 2014; and

f. Respondent American Fidelity Assurance Company on March 21, 2014.



Dated: New York, New Y ork
March 24, 2014
HALPERIN BATTAGLIA RAICHT, LLP
40 Wall Street — 37" Floor
New York, NY 10005
(212) 765-9100

By:_/s/ Donna H. Lieberman
DonnaH. Lieberman
Scott A. Ziluck




