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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the matter of the application of

THE BANK OF NEW YORK MELLON, (as Trustee under various Pooling
and Servicing Agreements and Indenture Trustee under various Indentures),
BlackRock Financial Management Inc. (intervenor), Kore Advisors, L.P.
(intervenor), Maiden Lane, LLC (intervenor), Metropolitan Life Insurance
Company (intervenor), Trust Company of the West and affiliated companies
controlled by The TCW Group, Inc. (intervenor), Neuberger Berman Europe
Limited (intervenor), Pacific Investment Management Company LLC
(intervenor), Goldman Sachs Asset Management, L.P. (intervenor), Teachers
Insurance and Annuity Association of America {intervenor), Invesco Advisors,
Inc. (intervenor), Thrivent Financial for Lutherans (intervenor), Landesbank
Baden-Wuerttemberg (intervenor), LBBW Asset Management (Ireland) ple,
Dublin {intervenor), ING Bank fsb (intervenor), ING Capital LLC | Index No. 651786-2011
(intervenor), ING Investment Management LLC (intervenor), Nationwide
Mutual Insurance Company and its affiliated companies (intervenor), AEGON
USA Investment Management LLC, authorized signatory for Transamerica Kapnick, J.
Life Insurance Company, AEGON Financial Assurance Ireland Limited,
Transamerica Life International (Bermuda) Ltd., Monumental Life [nsurance
Company, Transamerica Advisors Life Insurance Company, AEGON Global
Institutional Markets, plc, LIICA Re II, Inc., Pine Falls Re, Inc., Transamerica
Financial Life Insurance Company, Stonebridge Life Insurance Company, and
Weslern Reserve Life Assurance Co. of Ohio (intervenor), Federal Home
Loan Bank of Atlanta (intervenor), Bayerische Landesbank (intervenor),
Prudential Investment Management, Inc. (intervenor), and Western Asset
Management Company (intervenor),

Petitioners,

for an order, pursuant to C.P.L.R. § 7701, seeking judicial instructions and
approval of a proposed settlement.

AFFIDAVIT OF PETER S. KEMPF IN SUPPORT OF:

MEMORANDUM OF NON-PARTIES
BANK OF AMERICA AND COUNTRYWIDE IN OPPOSITION TO
OBJECTORS’ MOTION TO COMPEL PRODUCTION OF LOAN FILES



Summary

1. I am the President and Chief Operating Officer of American Mortgage
Consultants, Inc. (“AMC”). I have been engaged by counsel for Bank of America to provide my
opinion on issues relating to mortgage loans and underwriting in connection with this
proceeding.

2, I understand that this proceeding relates to a petition filed by the Bank of New
York Mellon (the “Trustee”™), in its capacity as trustee of 530 residential mortgage-securitization
trusts, seeking judicial approval of the Trustee’s decision to enter into a settlement with Bank of
America and Countrywide. 1 further understand that Countrywide sold mortgage loans to the
covered trusts and the claims settled relate to, among other things, alleged breaches by
Countrywide of representations and warranties contained in the governing agreements for such
trusts. I am aware that certain parties have appeared in the proceeding as objectors and/or
intervenors (the “Objectors™).

3. I have been informed that the Objectors are seeking a sample of loan files with the
apparent intent to engage in a review and reunderwriting of the loan files to evaluate the loans’
compliance with various representations and warranties contained in the governing agreements
and to attempt to arrive at what the Objectors refer to as a “true breach rate.” I expect that if
discovery were permitted by the Court, one or more of the proponents of the settlement (i.e., the
Trustee, the Institutional Investors and/or Bank of America/Countrywide) would commence its
own responsive review process (or processes) to arrive at an independent set of conclusions
regarding any alleged breaches in the sample loans. As explained below, in this context, loan
file review refers to the process of seeking to determine after-the-fact, based on the loan file,
whether a particular loan breached the applicable representations and warranties, including that it

was made in all material respects in accordance with the various underwriting guidelines and



practice in effect and applicable at the time of origination (i.e., reunderwriting), and whether that
breach caused a loss to certificateholders.

4. In the context of this litigation and in connection with the Objectors’ request for
loan files, T have been requested by counsel for Bank of America to offer my independent
professional opinion on (a) the process of loan file review with respect to loans covered by the
settlement and (b) the feasibility of determining a “true breach rate.”

9. In my professional opinion, the loan file review for sample loans in the covered
trusts would be an expensive, burdensome, and time-consuming process. Furthermore, in light
of the inherent subjectivity of applying the underwriting guidelines and relevant representations
and warranties to sample loans, this process will not yield any objective “true breach rate.”
Instead, there likely will be widely divergent determinations by the different experts as to
whether each loan breached any applicable representations and warranties (e.g., by materially
breaching applicable underwriting guidelines). Divergence of views likely also will occur as to
whether the breach “materially and adversely affect[ed]” the interests of the certificateholders in
the loan, a prerequisite to a repurchase claim under the governing agreements.

Qualifications and Backeround

6. I am the President and Chief Operating Officer of AMC. 1have worked in the
mortgage industry for more than sixteen years and have been with AMC since 2001.

7. I have extensive experience in the analysis of residential loan production,
servicing and securitization. AMC has been engaged, and I have personally supervised, more
than 100 repurchase-related loan file review and reunderwriting efforts. Several of these
reunderwriting engagements have been in the context of litigation. 1have provided testimony in

the areas of mortgage origination and underwriting on three occasions.



8. The opinions expressed herein are based on my knowledge and experience in the
mortgage industry.

Loan File Review

9. Typically, in a mortgage securitization, the lender, or originator, of mortgage
loans sells a pool of loans to a depositor, a special entity that secures the right to the cash flow
from the mortgage loans and places the loans into securitization trusts. The trusts then issue
mortgage pass-through certificates to investors, entitling certificateholders to a share of the cash
flow from the principal and interest payments made by the mortgage borrowers. The rights and
obligations of the seller, who sells the mortgage loans, and the trustee, who holds the loans in
trust for the benefit of certificateholders, are governed by certain contracts, including Pooling
and Servicing Agreements (“PSAS”).l

10. A PSA typically contains representations and warranties by the seller about the
quality and condition of the loans and their compliance with various underwriting guidelines.
See PSA, S-III-A (listing representations and warranties). Common representations include
versions of the following: “No Initial Mortgage Loan had a Loan-to-Value Ratio at origination
in excess of 100.00%” or a similar specified percentage, id. at §] 3; “The origination,
underwriting and collection practices used by Countrywide with respect to each Mortgage Loan
have been in all respects legal, prudent and customary in the mortgage lending and servicing

business,” id. at ¥ 23; and “Each Mortgage Loan was underwritten in all material respects in

' Although the governing agreements for the covered trusts contain certain differences, for the purpose of

illustrating relevant provisions likely to be at issue in a review process for the covered trusts, I refer to the PSA for
the CWALT 2006-0OA19 trust attached hereto as Exhibit A (the “PSA™). Typically, an overview of certain applica-
ble underwriting guidelines is made public in a prospectus supplement for each trust. For purposes of illustration, 1
refer to the Prospectus Supplement for the same CWALT 2006-OA.19 trust, dated Nov. 29, 2006 attached hereto as
Exhibit B (the “ProSupp”), as well as the Prospectus Supplement for a sample subprime trust, CWABS 2006-13,
dated July 27, 2006 attached hereto as Exhibit C (the “CWABS 2006-13 ProSupp™).
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accordance with the underwriting guidelines described in the Prospectus Supplement,” id. at
137.

11.  If the seller is found to be in breach of a representation and warranty with respect
to a mortgage loan and that breach “materially and adversely affects the interests of the
Certificateholders in that [m]ortgage [1]oan,” the PSA typically provides that a seller shall either
cure such breach “in all material respects” within a certain period of time or repurchase the
mortgage loan from the trust. See PSA § 2.03(c).

12. In this context, loan file review is the process of reviewing a loan file to determine
whether a loan breached the representations and warranties in a PSA, including that it was made
in all material respects in accordance with the various underwriting guidelines and practice in
effect and applicable at the time of origination (i.e., reunderwriting), and, if so, whether that
breach caused a loss to certificateholders.

A. Reunderwriting Process

13. Reunderwriting must be done by trained and experienced professionals. In the
litigation context, each party undertaking the reunderwriting process will need to engage a team
of reunderwriters. Best practices would also require each such party to retain a quality-control
team or a second-line unit of reunderwriters. Typically, the party attempting to establish that
loans are subject to repurchase — here, the Objectors — first will conduct its review process and
present its findings. Subsequently, an opposing side will attempt to test or rebut the findings by
engaging in its own review process. Of course, in a proceeding like this one with multiple
interested parties, there could be more than two sets of experts and teams engaged in a review

process.



14. For each loan subject to review, the reunderwriter must examine the specific
applicable (1) governing transaction documents that set forth the seller’s various representations
and warranties regarding the mortgage loans, and (2) underwriting guidelines of the originator,
which may consist of several manuals, guides, and other documents. Notably, underwriting
guidelines undergo frequent revisions, and the reviewer must locate the underwriting guidelines
in effect at the time of origination of each loan under review.

15. For each loan that a reunderwriter is to review, each reunderwriter must examine
the loan origination file, which typically consists of the credit, compliance, and closing package.
An origination file typically comprises 200-600 pages, although it is not uncommon for a file to
contain more than 800 pages.

16.  Although there is no single established industry standard with respect to the
specific details of a reunderwriting process, the process entails an examination of the borrower’s
credit risk, repayment capacity, and the collateral, relying on information that was available to
the underwriter at the time of loan origination. For example, the reviewer would, among other
things (and depending on program type), assess the borrower’s monthly income and the
appraised value of the property, review the reserves, credit score/history and property occupancy
status, and calculate the combined loan-to-value ratio and debt-to-income ratio. The reviewer
would also note any missing documentation required for the credit underwnting decision.” The
reviewer then would compare the findings with the applicable underwriting guidelines and note

any departures from the guidelines.

z Of course, that a document is not in the file at the time of a reunderwriting that occurs several years after

origination does not mean that the document was not part of the file at the time of origination. Moreover, it is typi-
cal that in the course of reunderwriting, many “missing” documents are located. Typically, location of a missing
document is sufficient to cure any purported breach related to a missing document, even assuming that missing doc-
umentation could ever be a material breach.



17. As was disclosed to investors at the timme the certificates were issued,
Countrywide’s underwriting guidelines themselves permit “exceptions” to be made and the loan
approved if there are “compensating factors.” See ProSupp at S-58 (“Exceptions to Countrywide
Home Loans’ underwriting guidelines may be made if compensating factors are demonstrated by
a prospective borrower.”); CWABS 2006-13 ProSupp at S-20 (“On a case by case basis,
Countrywide Home Loans, Inc. may determine that, based upon compensating factors, a
prospective borrower not strictly qualifying under its applicable underwriting risk category
guidelines warrants an underwriting exception. It is expected that a significant number of the
mortgage loans will have been originated based on underwriting exceptions of these types.”). As
a result, even if the loan is found to deviate from an applicable underwriting guideline, the
reunderwriter proceeds to review compensating factors to determine whether they support any
exceptions. As with the application of all underwriting guidelines in the reunderwriting process,
these exceptions and compensating factors must be assessed as of the time of origination.

18. Ultimately, the reunderwriter reviews the loan file and concludes, for each loan,
whether the loan breached the relevant representations and warranties in the PSA, including the
representation and warranty of material compliance with underwriting guidelines.’

Subsequently, there are one or more higher-level and quality-control reviews where the findings
are confirmed or rejected, again based on the loan files and applicable guidelines and relevant
representations and warranties.

19.  There are substantial logistical challenges and burdens associated with a large-
scale reunderwriting process. Because it is necessary to maintain consistency among reviewers,

reunderwriting teams are not highly scalable. There is a limited pool of professionals who are

The subjectivity of these determinations is addressed below in Section B.
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trained and experienced in reunderwriting. The cost of retaining an appropriate forensic firm to
review, for example, 10,000 loan files can range from $2 million to $3.5 million. The rate of
review is variable depending on, among other things, the size of the loan file, the quality of the
loan file, the complexity of the program type, and the potential breaches in the loan file.
However, in my professional experience, a reunderwriter working full-time typically can review
approximately five to six loan files per day. One or more higher-level and quality-control
reviews can add weeks or months to the process.

20.  Ofcourse, a serial review, wherein various parties attempt to rebut the findings of
other partics — as would be expected in this context — requires repetition of this process
(including time and expense) as often as necessary to narrow the differences to the extent
possible. Though it is difficult to generalize without knowing the ultimate number of loans
subject to review, the reunderwriting process in the context of a substantial litigation will take at
least several months, and frequently several years.

B. Subjectivity of Loan File Review

21.  Underwriting — and reunderwriting — is at least as much an art, as a science.
Determinations of a breach of underwriting guidelines and/or a representation and warranty,
much less a “material” breach, involve the application of subjective standards and discretionary
judgments that reasonably can lead professional reunderwriters to reach different conclusions.

22.  Underwriting guidelines typically introduce several opportunities for subjective
determinations even with respect to assessing particular criteria. For example, assessing whether
a borrower’s stated income in a “stated income” loan (a loan type that does not require the
originating underwriter to verify income) indicates a breach of underwriting guidelines is a

highly subjective determination, and loan file reviewers may differ widely in their views of



reasonableness or unreasonableness, as well as in their views of what it is appropriate to consider
in making those determinations.

23. Substantial room for subjective judgment also is provided by Countrywide’s
disclosed allowance for “exceptions” to specific underwriting guidelines if “compensating
factors”™ are present. See § 17, supra. Compensating factors may include, but are not limited to:
the borrower’s having excess liquid reserves after closing; a demonstrated ability to make the
monthly payment, accumulate savings, and/or manage debt; established employment or the
potential for increased earnings based on education or training; long-term secondary sources of
income; and credit score and history. These compensating factors must be weighed against the
relevant identified deviations from guidelines. Accordingly, this process requires substantial
exercise of an individual reunderwriter’s professional judgment and discretion, which results in
considerable inconsistency among reunderwriters.

24, Representations and warranties in a PSA typically overlay an additional layer of
subjectivity by incorporating subjective terms like “material,” “prudent” and “customary,” as the
following examples from Countrywide’s representations and warranties demonstrate:

e “Each Mortgage Loan was underwritten in all material respects in accordance with the
underwriting guidelines described in the Prospectus Supplement.” PSA, S-11I-A § 37
{emphasis added).

e “The origination, underwriting and collection practices used by Countrywide with

respect to each Mortgage Loan have been in all respects legal, prudent and customary in
the mortgage lending and servicing business.” Id. § 23 (emphasis added).

e “The Mortgage Loans, individually and in the aggregate, conform in all material respects
to the descriptions thereof in the Prospectus Supplement.” /d. § 44 (emphasis added).

25.  Thus, to the extent any deviations from a particular underwriting guideline exist,
the reunderwriter also must determine whether such deviations are “material” in the context of

other information in the loan file, including any compensating factors. See id. §37. For






