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1 L. Lundberg - Confidential
2 THE VIDEOGRAPHER: This is the start
3 of tape labeled No. 1 of the video
4 deposition of Loretta Lundberg in the
5 matter of the application of the Bank of
6 New York Mellon on October 2nd, 2012 at
7 approximately 9:08 a.m.
8 My name is Manuel Garcia from TSG
9 Reporting, Inc. and I am the legal video

10 specialist.
11 The court reporter is Annette
12 Arlequin in association with TSG Reporting.
13 Counsel are noted on the record.
14 Court reporter please swear in the
15 witness.
16 * * *
17 L O R E T T A A. L U N D B E R G, called
18 as a witness, having been duly sworn by a
19 Notary Public, was examined and testified
20 as follows:
21 EXAMINATION BY
22 MR. REILLY:
23 Q. Good morning, Ms. Lundberg. We met
24 off the record. I'm Dan Reilly.
25 If you would, would you tell the
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1 L. Lundberg - Confidential
2 question of the cost of litigation?
3 MR. INGBER: Objection.
4 Mischaracterizes the witness' testimony.
5 A. RRMS helped us to evaluate the
6 potential claims we would have had against the
7 Bank of America, the probability of, together
8 with Mr. Adler's expert input, the probability
9 of pursuing those claims and it was the pieces

10 together.
11 Q. What did you understand when you
12 signed the verified petition in June of 2011 the
13 potential claims that Bank of New York Mellon
14 had against Bank of America if they had filed a
15 lawsuit?
16 A. A number just over $11 billion on the
17 optimistic side.
18 Q. And what would have been the legal
19 basis for those claims as best you understand at
20 the time that you signed the petition?
21 MR. INGBER: Objection. Calls for a
22 legal conclusion.
23 A. My lay understanding was the legal
24 basis would have been a breach of a rep and
25 warranty, warranties made by the depositor or
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2 seller.
3 Q. Those are the rep and warranties in
4 the Pooling and Servicing Agreement?
5 A. Yes.
6 Q. And those would have been brought by
7 Bank of New York Mellon as a trustee on behalf
8 of certificate holders in those individual
9 trusts?

10 A. That's my lay understanding, yes.
11 Q. Were you aware of any potential
12 claims outside the four corners of the Pooling
13 and Servicing Agreements that Bank of New York
14 Mellon would be able to bring?
15 A. No.
16 Q. You never had any conversations with
17 anyone separate from counsel within the Bank of
18 New York Mellon about claims beyond the pooling
19 and servicing provision claims?
20 A. Not that I recall, no.
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1 L. Lundberg - Confidential
2 institutional investors to enter into the
3 Settlement Agreement.
4 Q. Have you now told me all the factual
5 investigation that the trustee did in
6 determining that the settlement was something
7 that it would support?
8 A. I believe I've accurately described
9 what the -- the process we went through.

10 Q. What legal investigation did the
11 trustee engage in in order to determine that it
12 would attempt to get court approval of the
13 settlement?
14 A. We consulted --
15 MR. INGBER: Objection to form.
16 Go ahead.
17 A. We consulted with two experts on some
18 legal issues, Professor Gaines and Professor
19 Adler, and those were part of -- factored into
20 our decision on the settlement.
21 Q. Have you told me now the entire legal
22 investigation that the trustee engaged in before
23 submitting the settlement to the court?
24 A. Well, the trustee was also guided by
25 counsel.

Page 243

1 L. Lundberg - Confidential
2 Q. Counsel meaning Mayer Brown?
3 A. Yes.
4 Q. Did Mayer Brown engage in a legal
5 investigation regarding this matter?
6 MR. INGBER: You can answer the
7 question yes or no, or I don't know or I
8 don't recall, but I wouldn't get into any
9 substance, you cannot get into any

10 substance of communications between
11 yourself and Mayer Brown.
12 A. Yes.
13 Q. What legal investigation did Mayer
14 Brown engage in --
15 MR. INGBER: Privileged and I'll --
16 MR. REILLY: Wait. I'm sorry.
17 Q. -- prior to the trustee determining
18 that it would try to get court approval of the
19 settlement?
20 MR. INGBER: Privileged and I
21 instruct the witness not to answer the
22 question.
23 BY MR. REILLY:
24 Q. Are you going to follow that
25 instruction?
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2 A. Absolutely.
3 Q. Did you, meaning the trustee, obtain
4 any other legal advice concerning the claims
5 that could have been brought by Bank of New York
6 Mellon other than the two experts that you
7 mentioned and Mayer Brown?
8 MR. INGBER: Objection to form.
9 A. No.

10 Q. The trustee had been represented by
11 Pillsbury before Mayer Brown?
12 A. Yes.
13 Q. Did you, meaning the trustee, obtain
14 any legal investigation by Pillsbury concerning
15 the underlying claims that could have been
16 brought against Bank of America?
17 THE WITNESS: Falls into the...
18 MR. INGBER: Yes or no or I don't
19 know or I don't recall.
20 A. Yeah, I really don't recall. It's so
21 long ago.
22 Q. Paragraph J on page 5 of Exhibit 4,
23 the trustee is asking the court to find that
24 there were arm's length negotiations, correct?
25 MR. INGBER: Objection. The document
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2 speaks for itself.
3 (Document review.)
4 A. Can you repeat the question?
5 Q. Yes.
6 Isn't the trustee asking the court to
7 find that the negotiations were arm's length
8 negotiations that led to the Settlement
9 Agreement?

10 A. It's saying that the arm's length
11 negotiations that led to the Settlement
12 Agreement and the trustee's deliberations
13 appropriately focused on the strengths and
14 weakness of the trust release claims.
15 Q. Okay. And isn't accurate, then, to
16 say that the trustees are taking the position
17 that the negotiations that led to the settlement
18 were arm's length?
19 MR. INGBER: Same objection.
20 A. Yes, we believe that the negotiations
21 were at arm's length.
22 Q. And the arm's length that you're
23 talking about there are the arms of Bank of
24 America and the arms of the investors
25 represented by Gibbs & Bruns?
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1 L. Lundberg - Confidential
2 MR. MADDEN: Objection.
3 MR. INGBER: Objection.
4 Go ahead if you can answer.
5 This lacks foundation. You haven't
6 established that this witness was involved
7 in drafting this document or understands
8 precisely what each of the words in this
9 document means.

10 A. Do you want to repeat your question?
11 MR. REILLY: Can you read it back?
12 (Question was read back as follows:
13 "QUESTION: And the arm's length that
14 you're talking about there are the arms of
15 Bank of America and the arms of the
16 investors represented by Gibbs & Bruns?")
17 A. I think primarily, yes.
18 Q. Is there some part of it that's no?
19 A. There were certain aspects that, of
20 the Settlement Agreement, that we were more
21 active in the discussions and I believe our
22 participation was also at arm's length.
23 Q. What part of the negotiations, and
24 when we say "we," I assume you mean Bank of New
25 York Mellon, correct?
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2 A. Yes.
3 Q. What part of the negotiations was the
4 Bank of New York Mellon more actively involved
5 in?
6 A. Some of the mechanic implementations
7 of the Settlement Agreement, the reporting
8 obligations.
9 Q. Anything else?

10 A. I can't say for certainty every
11 aspect.
12 Q. But you've expended your memory at
13 this point?
14 A. Yes, I'm tired.
15 Q. In paragraph J it indicates that the
16 trustee's deliberations are focused on, quote,
17 the alternatives available or potentially
18 available to pursue remedies for the benefit of
19 the trust beneficiaries, end quote.
20 Do you see that?
21 A. Yes.
22 Q. What alternatives that were available
23 or potentially available did the trustee focus
24 upon?
25 MR. INGBER: Same privilege
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2 objection.
3 Subject to that, you can answer if
4 you're not revealing communications with
5 counsel.
6 A. We looked at issues that were
7 generally the subject of the expert reports that
8 we received.
9 Q. What alternatives were available to

10 pursue remedies for the benefit of the trust
11 beneficiaries other than the proposed
12 settlement?
13 MR. INGBER: Same objection.
14 A. In general, trying to litigate
15 against Bank of America for breaches of reps and
16 warranties.
17 Q. And then the clause that says, "...or
18 potentially available to pursue remedies...," is
19 that -- is there something different in your
20 mind between alternatives available or
21 potentially available?
22 A. I know there was a question as to
23 whether Bank of America itself was really liable
24 for the breaches of reps and warranties made by
25 Countrywide.
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2 Q. Who led the analysis of whether
3 litigation against Bank of America was a viable
4 alternative?
5 MR. INGBER: Objection to form.
6 BY MR. REILLY:
7 Q. I mean by within Bank of New York
8 Mellon.
9 A. That would be largely considered in

10 the legal division.
11 Q. Meaning Mr. Bailey?
12 A. Yes.
13 Q. All right. Did Mr. Bailey have other
14 individuals within the legal department or legal
15 division who evaluated the litigation
16 alternative for Bank of New York Mellon?
17 MR. INGBER: Objection to form.
18 A. I don't know.
19 Q. Other than this settlement or
20 proposed settlement and litigation, are you
21 aware of any other alternatives that were
22 considered by Bank of New York Mellon to try and
23 resolve the claims for the benefit of the trust
24 beneficiaries?
25 MR. INGBER: Same privilege objection
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1 L. Lundberg - Confidential
2 and instruction.
3 A. My lay understanding of the
4 alternative to the Settlement Agreement was
5 litigation.
6 Q. So there was litigation or this
7 proposed settlement. Those were the two
8 alternatives, correct?
9 A. I don't have a recollection of

10 another alternative.
11 Q. Do you know what specific litigation
12 issues were considered by Bank of New York
13 Mellon?
14 MR. INGBER: Same privilege objection
15 and instruction.
16 A. I believe our expert reports that we
17 made available to the court and others outlined
18 the considerations that we gave.
19 Q. You said the reports submitted to the
20 court and others.
21 Did I hear you correctly?
22 A. Yes.
23 Q. What are the others that you're
24 talking about?
25 A. I believe that some of the exhibits
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2 to what we filed were also made available on a
3 public website.
4 Q. Okay. Other than what's been made
5 available on the public website or submitted to
6 the court, are there other expert reports or
7 opinions that Bank of New York Mellon relied
8 upon in reviewing specific litigation issues?
9 MR. INGBER: Can you read that back?

10 MR. REILLY: Let me try that one
11 again. I don't want to hear that one.
12 BY MR. REILLY:
13 Q. Other than the expert reports that
14 were submitted to the court and that were
15 publicly -- made publicly available, were there
16 other specific litigation issues that were
17 considered by other experts retained by Bank of
18 New York Mellon?
19 A. Not that I remember.
20 Q. Was it Bank of New York Mellon's
21 position that it would not sue Bank of America
22 on trusts where the institutional investors did
23 not own 25 percent of the holdings?
24 MR. INGBER: Objection to form and
25 also objection on the privilege grounds.
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2 To the extent your answer would
3 reveal communications with counsel, they're
4 privileged and I instruct you not to
5 answer.
6 A. I can't answer.
7 Q. You do know the answer to that
8 question; is that correct?
9 A. Yes.

10 Q. Bank of New York Mellon only
11 considered litigation regarding the breaches of
12 representations and warranties in the PSAs,
13 correct?
14 MR. INGBER: Objection.
15 Mischaracterizes the witness' testimony and
16 it's -- it may be privileged and so I'll
17 instruct the witness not to answer the
18 question if her answer would reveal
19 attorney-client communications and/or work
20 product.
21 A. Can you repeat the question?
22 MR. REILLY: Can you read that back,
23 please?
24 (Question was read back as follows:
25 "QUESTION: Bank of New York Mellon
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2 only considered litigation regarding the
3 breaches of representations and warranties
4 in the PSAs, correct?")
5 A. It's the only document that I'm aware
6 of that we were a party to.
7 Q. And therefore the only set of rights
8 that were viewed to be pursued, correct?
9 MR. INGBER: Objection. Same

10 privilege objection and it calls for a
11 legal conclusion.
12 A. I can't answer that question.
13 Q. Because you're being instructed not
14 to and you're going to follow that instruction?
15 A. Yes.
16 Q. Paragraph L, "Pursuant to C.P.L.R.
17 7701, the court hereby approves the actions of
18 the trustee in entering into a Settlement
19 Agreement in all respects."
20 Do you see that? It's on page 5 of
21 Exhibit 4?
22 A. Hold on.
23 Q. Right in the middle of the page there
24 (indicating).
25 (Document review.)
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2 THE VIDEOGRAPHER: This is the start
3 of tape labeled No. 1 of the continuation
4 of the videotaped deposition of Loretta
5 Lundberg in the matter of the Application
6 of the Bank of New York Mellon on
7 October 3rd, 2012 at approximately 9:08
8 a.m.
9 My name is Manuel Garcia from TSG

10 Reporting, Inc. and I am the legal video
11 specialist.
12 The court reporter is Annette
13 Arlequin in association with TSG Reporting.
14 Counsel are noted on the record.
15 Would the court reporter please swear
16 in the witness again.
17 * * *
18 L O R E T T A A. L U N D B E R G, called
19 as a witness, having been duly sworn by a
20 Notary Public, was examined and testified
21 as follows:
22 CONTINUED EXAMINATION BY
23 MR. REILLY:
24 Q. Ms. Lundberg, when we stopped
25 yesterday we were looking at Exhibit 4. If you
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2 A. No.
3 Q. Do you know how he learned?
4 A. No, I don't.
5 Q. Did you become aware of what the
6 nature and extent of those conversations had
7 been, conversations meaning between Bank of
8 America and Gibbs & Bruns?
9 MR. INGBER: Objection to form.

10 MR. MADDEN: Are you talking about
11 without Bank of New York representatives
12 being present?
13 MR. REILLY: Yes.
14 A. I have no knowledge.
15 Q. And you didn't get any knowledge
16 throughout this process; is that correct, about
17 what occurred before you became aware that they
18 were discussing things?
19 MR. INGBER: Objection to form.
20 A. I don't have any recollection.
21 Q. And do you have any idea if anyone
22 else at the Bank of New York Mellon knows
23 anything about those conversations or
24 discussions?
25 MR. MADDEN: Objection to form.
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2 MR. INGBER: Objection.
3 A. No, I don't.
4 Q. You indicated that there was a point
5 where the Bank of New York Mellon had wanted to
6 look at different issues that it thought it
7 needed to consider.
8 Do you remember that?
9 A. Yes.

10 Q. What issues did the Bank of New York
11 Mellon believe it needed to consider in this
12 process?
13 (Counsel confer.)
14 MR. INGBER: Okay. I'm going to
15 caution Ms. Lundberg not to disclose actual
16 communications that she had between herself
17 and other inside or outside counsel, but
18 with that instruction and that cautionary
19 note, I'll allow the witness to answer.
20 A. The items that we considered are all
21 discussed in the expert reports that we released
22 in connection with our entering into the
23 Settlement Agreement.
24 Q. And tell me, if you can, what issues
25 you're discussing now.

Page 281

1 L. Lundberg - Confidential
2 A. There was an expert report issued by
3 Capstone on the ability of Countrywide to pay.
4 There was an expert report by
5 Professor Daines on corporate separateness and
6 whether B of A had any liability for
7 Countrywide's breaches of reps and warranties.
8 There was the Professor Adler report
9 on material and adverse consequences.

10 And there were two reports issued by
11 RRMS; one discussing what could be a
12 potential -- the amounts that could potentially
13 be due as a result of breaches of reps and
14 warranties and one discussing the servicing
15 improvements that are the subject of the
16 Settlement Agreement.
17 Q. Are there any other issues that Bank
18 of New York Mellon determined it wanted to
19 consider or needed to consider before it could
20 conclude that it would be appropriate to propose
21 a Settlement Agreement in this case?
22 MR. INGBER: Same instruction
23 regarding actual communications with
24 counsel.
25 A. We, as I mentioned yesterday, also
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2 requested and reviewed evidence of the holdings
3 of the Gibbs & Bruns clients.
4 Q. Have you now told me all of the
5 issues that Bank of New York Mellon thought it
6 needed to consider before it could recommend
7 approval of the settlement?
8 A. We also consulted with an expert on
9 how the money should be allocated amongst the

10 trusts, and we also consulted as to once the
11 money was received by the trust, how it should
12 be applied in the waterfall.
13 Q. Have you completed your answer to my
14 question now?
15 A. I believe so.
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Q. How did Bank of New York Mellon
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2 determine that it was not going to engage in a
3 review of the loan files in the settlement
4 process?
5 MR. INGBER: Objection.
6 And I'll instruct Ms. Lundberg not to
7 answer the question on the ground that any
8 response will necessarily reveal privileged
9 attorney-client communications and/or work

10 product to the extent such conversations
11 happened.
12 BY MR. REILLY:
13 Q. Are you going to follow the advice of
14 counsel?
15 A. Yes, I will.
16 Q. Is it fair to say, then, that the
17 Bank of New York Mellon as trustee in these 530
18 trusts did discuss with its counsel the reasons
19 why Bank of New York Mellon decided not to
20 review loan files in the settlement process?
21 MR. INGBER: Objection to form.
22 You can answer yes, no, I don't know
23 or I don't recall.
24 And just for the record, I'll make it
25 clear that I'm giving that instruction
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2 because anything beyond those answers would
3 reveal attorney-client and/or work product
4 communications.
5 BY MR. REILLY:
6 Q. And so I'll make it clear in light of
7 that, I'm only asking for a yes or no answer to
8 this question.
9 A. We had so many discussions about

10 different aspects of this Settlement Agreement
11 that I can't, I can't tell you for certainty
12 exactly what we discussed every time now.
13 Q. And you understand that wasn't my
14 question?
15 MR. INGBER: Why don't you just read
16 the question back. I don't think the last
17 question is really necessary.
18 BY MR. REILLY:
19 Q. I want to make sure that you do
20 understand my question, Ms. Lundberg, okay?
21 A. Um-hmm.
22 Q. Your counsel instructed you not to
23 answer about whether or not or what the reasons
24 were for the decision to not look at the loan
25 files and I understood him to instruct you not
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2 to answer because it would invade the
3 attorney-client privilege.
4 My question simply is, is that true;
5 did you have -- are you aware of conversations
6 that you had with counsel about the decision not
7 to review loan files in the settlement process,
8 yes or no?
9 THE WITNESS: Can you read back the

10 question, please?
11 (Question was read back as follows:
12 "QUESTION: Is that true; did you
13 have -- are you aware of conversations that
14 you had with counsel about the decision not
15 to review loan files in the settlement
16 process, yes or no?")
17 MR. INGBER: And, Dan, I don't think
18 you intended to suggest this, but it could
19 be yes, no, I don't know or I don't recall.
20 A. I don't recall.
21 Q. How would you refresh your
22 recollection to determine whether you actually
23 did participate in conversations with your
24 counsel about the decision to not review loan
25 files?
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