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1

2    SUPREME COURT OF THE STATE OF NEW YORK

3              COUNTY OF NEW YORK

4 --------------------------------X
In the Matter of the            )

5 Application of                  )
                                )

6 THE BANK OF NEW YORK MELLON     )
(As Trustee under various       )  Index No.

7 Pooling and Servicing           )  651786/2011
Agreements and Indenture        )

8 Trustee under various           )
Indentures), et al.,            )

9                                 )
                 Petitioners,   )

10                                 )
for an order, pursuant to       )

11 C.P.L.R. 7701, seeking          )
judicial instructions and       )

12 approval of a proposed          )
Settlement.                     )

13 --------------------------------X

14

15

16           VIDEOTAPED DEPOSITION OF

17                KELLY CROSSON

18           Friday, November 9, 2012

19              51 Madison Avenue

20              New York, New York

21

22

23 Reported by:
AYLETTE GONZALEZ, CLR

24 JOB NO. 55068

25
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1

2             DATE:  November 9, 2012

3             TIME:  9:16 a.m.

4

5

6    Videotaped Deposition of KELLY CROSSON,

7 held at the offices of QUINN EMANUEL

8 URQUHART & SULLIVAN, LLP., 51 Madison

9 Avenue, New York, New York  10010, before

10 AYLETTE GONZALEZ, a Certified LiveNote

11 Reporter and Notary Public of the State of

12 New York.
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1            KELLY CROSSON (11/9/12)

2       A.   Yes.

3       Q.   And to page 28 specifically.

4            Going back to the same paragraph we

5 were looking at before, which is 6A(i).

6       A.   Yes.

7       Q.   There's a list of codes.  Do you

8 see that?

9       A.   Yes.

10       Q.   And the first group of codes are

11 collectively called mortgage exceptions.  Do

12 you see how that's set up in that paragraph,

13 and then there's a second list that are called

14 title policy exceptions?

15       A.   Yes, I do.

16       Q.   And is it your understanding that

17 under the Settlement Agreement, for a

18 particular loan to make it onto the initial

19 exceptions report schedule, it has to have

20 both a mortgage exception and a title policy

21 exception?

22            MR. INGBER:  The document speaks

23       for itself.

24       A.   In reading this section, that

25 appears to be the case.
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1            KELLY CROSSON (11/9/12)

2       Q.   And of course as we said, the

3 initial exceptions report schedule is at the

4 universe of loans to which a cure might be

5 applied under the Settlement Agreement, right?

6            MR. INGBER:  Same objection.

7       A.   Yes.

8       Q.   So, in a situation where you just

9 have a mortgage exception and you don't have a

10 title policy exception, that loan is not going

11 to be subject to the cure provisions of the

12 settlement, right?

13            MR. INGBER:  Same objection.

14       A.   That's what seems to be apparent

15 from this section.

16       Q.   And likewise, when there's only a

17 title policy exception, but there's no

18 mortgage exception, that loan also wouldn't be

19 subject to the cure provision of the

20 Settlement Agreement, right?

21            MR. INGBER:  Same objection.

22       A.   It appears that way, yes.

23       Q.   Now, do you know whether that is

24 consistent or inconsistent with the cure to

25 which the trusts were entitled under the PSA's
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1            KELLY CROSSON (11/9/12)

         

             

      

             

         .

10       Q.   Will you turn to page 30, please?

11            Looking at specifically Subsection

12 C that begins in the, sort of, the first third

13 of page 30, do you see that?

14       A.   Yes.

15       Q.   That's the provision that relates

16 to remedies for uncured document exceptions,

17 right?

18       A.   Would you look me to read this

19 section?

20       Q.   Please do.

21            Are you done?

22       A.   Yes.

23       Q.   Is Section 6C the section of the

24 Settlement Agreement that sets forth the

25 circumstances under which the master servicer

kgoodnight
Highlight



Page 238

1            KELLY CROSSON (11/9/12)

2 has to reimburse the trust for document

3 essentials?

4       A.   Appears.

5       Q.   It appears yes?

6       A.   It appears that it is, yes.

7       Q.   And that is, as we discussed

8 before, that's when there is both a mortgage

9 exception and a title policy exception and

10 where the master servicer cannot foreclosure

11 by reason of a mortgage exception or a title

12 policy exception, right?

13            MR. INGBER:  Objection to the

14       extent it mischaracterizes the

15       document.

16       A.   It appears that way.

17       Q.   And isn't that more narrow than the

18 cure protection that the trusts have under the

19 PSAs?

20            MR. INGBER:  Calls for a legal

21       conclusion.

22       Q.   And you've got the PSAs, you're

23 welcome to take a look at them?

24            MR. INGBER:  Same objection.

25       A.   Are you asking me to look at the
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1            KELLY CROSSON (11/9/12)

2            MR. INGBER:  45?

3            MR. ROLLIN:  Yes.

4       Q.   The very last paragraph, that's the

5 part that relates to what Countrywide had to

6 do at the time of securitization with respect

7 to identify exceptions, correct?

8            MR. INGBER:  Objection; calls for

9       a legal conclusion.

10       A.   Without reading this paragraph,

11 yes, that appears to be what this is.

12       Q.   Please tell me if you can -- take

13 your time to read it, if the inability to

14 foreclosure is a necessary predicate for the

15 obligation of Countrywide to cure, replace or

16 re-purchase a loan containing a document

17 exception?

18            MR. INGBER:  That calls for a

19       legal conclusion, lacks foundation.

20       The document speaks for itself.

21       A.   It doesn't appear to, no.

22            (Exhibit 272, document bearing

23       Bates label BOA_Art77_00017838 through

24       '841, marked for identification, as of

25       this date.)
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April 26, 2013 

VIA ELECTRONIC MAIL 

Michael A. Rollin 
Reilly Pozner LLP 
1900 Sixteenth Street 
Suite 1700 
Denver, CO 80202 

Re: In re the Application of The Bank of New York 
Mellon (Index No. 651786/2011) 

Dear Mike: 

MAYER•BROWN 

Mayer Brown LLP 
1675 Broadway 

New York, New York 10019-5820 

Main Tel +1 212 506 2500 
Main Fax +1 212 262 1910 

www.mayerbrown.com  

Matthew D. Ingber 
Direct Tel +1 212 506 2373 

Direct Fax +1 212 849 5973 
ming ber@mayerbrown.com  

I am writing in response to your March 11, 2013 and April 17, 2013 letters regarding 
confidentiality designations of discovery materials. In addition to the materials we agreed to de-
designate per our April 3, 2013 and April 22, 2013 letters, we will also remove confidentiality 
designations from the deposition transcript excerpts listed in Exhibit A (attached). The 
remaining excerpts should retain their "confidential" designations in accordance with section 
1(d) of the Protective Order. 

Please call my colleague, Chris Houpt, or me if you have any questions. 

Very truly yours, 

Matthew DLjngber 

cc: 	All counsel 

Mayer Brown LLP operates in combination with other Mayer Brown entities with offices in Europe and Asia 
and is associated with Tauil & Chequer Advogados, a Brazilian law partnership. 
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