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From: Rollin, Mike [mailto:mrollin@rplaw.com]
Sent: Friday, May 10, 2013 4:22 PM

To: Espana, Mauricio

Subject: Cowan Simulation Study

Mauricio-

As we just discussed by telephone, we are withdrawing the Cowan simulation study and
will not be relying on that portion of his opinion.

Thanks much,

Mike

Mike Rollin
Partner
Reilly Pozner LLP | www.rplaw.com
1900 Sixteenth Street, Suite 1700
Denver, Colorado 80202
Main: 303.893.6100 | Fax: 303.893.6110
mrollin@rplaw.com

This e-mail transmission contains information from the law firm of Reilly Pozner LLP
which may be confidential or protected by the attorney-client privilege. If you are not the
intended recipient, you are hereby notified that you must not read this transmission and that any
disclosure, copying, printing, distribution or use of any of the information contained in or
attached to this transmission is prohibited. If you have received this transmission in error, please
notify us immediately by e-mail and delete the original transmission.
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EXECUTION COPY

CWALT, INC.,
Depositor .
COUNTRYWIDE HOME LOANS, INC.,
Seller
PARK GRANADA LLC,
Seller
PARK MONACO INC,,
Seller
PARK SIENNA LLC,
Seller
COUNTRYWIDE HOME LOANS SERVICING LP,
’ Master Servicer
and
THE BANK OF NEW YORK,
Trustee

POOLING AND SERVICING AGREEMENT
Dated as of August 1, 2006

ALTERNATIVE LOAN TRUST 2006-OC7

MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2006-OC7
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ARTICLE II
CONVEYANCE OF MORTGAGE LOANS;
REPRESENTATIONS AND WARRANTIES

SECTION 2.01. Convevance of Mortgage Loans.

(a) Each Seller, concurrently with the execution and delivery of this Agreement,
hereby sells, transfers, assigns, sets over and otherwise conveys to the Depositor, without
recourse, all its respective right, title and interest in and to the related Mortgage Loans, including
all interest and principal received or receivable by such Seller, on or with respect to the
applicable Mortgage Loans after the Cut-off Date and all interest and principal payments on the
related Mortgage Loans received prior to the Cut-off Date in respect of installments of interest
and principal due thereafter, but not including payments of principal and interest due and payable
on such Mortgage Loans on or before the Cut-off Date. On or prior to the Closing Date,
Countrywide shall deliver to the Depositor or, at the Depositor’s direction, to the Trustee or other
designee of the Depositor, the Mortgage File for each Mortgage Loan listed in the Mortgage
Loan Schedule (except that, in the case of the Delay Delivery Mortgage Loans (which may
include Countrywide Mortgage Loans, Park Granada Mortgage Loans, Park Monaco Mortgage
Loans and Park Sienna Mortgage Loans), such delivery may take place within thirty (30) days
following the Closing Date). Such delivery of the Mortgage Files shall be made against payment
by the Depositor of the purchase price, previously agreed to by the Sellers and Depositor, for the
Mortgage Loans. With respect to any Mortgage Loan that does not have a first payment date on
or before the Due Date in the month of the first applicable Distribution Date, Countrywide shall
deposit into the Distribution Account on or before the Distribution Account Deposit Date
relating to the first Distribution Date, an amount equal to one month’s interest at the related
Adjusted Mortgage Rate on the Cut-off Date Principal Balance of such Mortgage Loan.

(b) Immediately upon the conveyance of the Mortgage Loans referred to in clause (a),
the Depositor sells, transfers, assigns, sets over and otherwise conveys to the Trustee for the
benefit of the Certificateholders, without recourse, all the right, title and interest of the Depositor
in and to the Trust Fund together with the Depositor’s right to require each Seller to cure any
breach of a representation or warranty made in this Agreement by such Seller or to repurchase or
substitute for any affected Mortgage Loan in accordance herewith.

(©) In connection with the transfer and assignment set forth in clause (b) above, the
Depositor has delivered or caused to be delivered to the Trustee (or, in the case of the Delay
Delivery Mortgage Loans, will deliver or cause to be delivered to the Trustee within thirty (30)
days following the Closing Date) for the benefit of the Certificateholders the following
documents or instruments with respect to each Mortgage Loan so assigned:

(i) (A) the original Mortgage Note endorsed by manual or facsimile signature
in blank in the following form: “Pay to the order of without
recourse,” with all intervening endorsements showing a complete chain of
endorsement from the originator to the Person endorsing the Mortgage Note (each
such endorsement being sufficient to transfer all right, title and interest of the
party so endorsing, as noteholder or assignee thereof, in and to that Mortgage
Note); or
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(B) with respect to any Lost Mortgage Note, a lost note affidavit from
Countrywide stating that the original Mortgage Note was lost or destroyed,
together with a copy of such Mortgage Note;

(ii) except as provided below and for each Mortgage Loan that is not a MERS
Mortgage Loan, the original recorded Mortgage or a copy of such Mortgage, with
recording information, (or, in the case of a Mortgage for which the related
Mortgaged Property is located in the Commonwealth of Puerto Rico, a true copy
of the Mortgage certified as such by the applicable notary) and in the case of each
MERS Mortgage Loan, the original Mortgage or a copy of such mortgage, with
recording information, noting the presence of the MIN of the Mortgage Loans and
either language indicating that the Mortgage Loan is a MOM Loan if the
Mortgage Loan is a MOM Loan or if the Mortgage Loan was not a MOM Loan at
origination, the original Mortgage and the assignment thereof to MERS, with
evidence of recording indicated thereon, or a copy of the Mortgage certified by
the public recording office in which such Mortgage has been recorded,;

(iii) in the case of each Mortgage Loan that is not a MERS Mortgage Loan, a
duly executed assignment of the Mortgage or a copy of such assignment, with
recording information, (which may be included in a blanket assignment or
assignments), together with, except as provided below, all interim recorded
assignments of such mortgage or a copy of such assignment, with recording
information, (each such assignment, when duly and validly completed, to be in
recordablc form and sufficient to effect the assignment of and transfer to the
assignee thereof, under the Mortgage to which the assignment relates); provided
that, if the related Mortgage has not been returned from the applicable public
recording office, such assignment of the Mortgage may exclude the information to
be provided by the recording office; provided, further, that such assignment of
Mortgage need not be delivered in the case of a Mortgage for which the related
Mortgaged Property is located in the Commonwealth of Puerto Rico;

(iv) the original or copies of each assumption, modification, written assurance
or substitution agreement, if any;

(v) except as provided below, the original or a copy of lender’s title policy or
a printout of the electronic equivalent and all riders thereto; and

(vi) in the case of a Cooperative Loan, the originals of the following
documents or instruments:

(A) The Coop Shares, together with a stock power in blank;
(B) The executed Security Agreement;
(C) The executed Proprietary Lease;

(D) The executed Recognition Agreement;
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(E) The executed UCC-1 financing statement with evidence of
recording thereon which have been filed in all places required to perfect the
applicable Seller’s interest in the Coop Shares and the Proprietary Lease;
and

(F) The executed UCC-3 financing statements or other appropriate
UCC financing statements required by state law, evidencing a complete and
unbroken line from the mortgagee to the Trustee with evidence of recording
thereon (or in a form suitable for recordation).

In addition, in connection with the assignment of any MERS Mortgage Loan, each Seller
agrees that it will cause, at the Trustee’s expense, the MERS® System to indicate that the
Mortgage Loans sold by such Seller to the Depositor have been assigned by that Seller to the
Trustee in accordance with this Agreement for the benefit of the Certificateholders by including
(or deleting, in the case of Mortgage Loans which are repurchased in accordance with this
Agreement) in such computer files the information required by the MERS® System to identify
the series of the Certificates issued in connection with such Mortgage Loans. Each Seller further
agrees that it will not, and will not permit the Master Servicer to, and the Master Servicer agrees
that it will not, alter the information referenced in this paragraph with respect to any Mortgage
Loan sold by such Seller to the Depositor during the term of this Agreement unless and until
such Mortgage Loan is repurchased in accordance with the terms of this Agreement.

In the event that in connection with any Mortgage Loan that is not a MERS Mortgage
Loan the Depositor cannot deliver (a) the original recorded Mortgage or a copy of such
mortgage, with recording information, or (b) all interim recorded assignments or a copy of such
assignments, with recording information, or (c) the lender’s title policy or a copy of lender’s title
policy (together with all riders thereto) satisfying the requirements of clause (ii), (iii) or (v)
above, respectively, concurrently with the execution and delivery of this Agreement because
such document or documents have not been returned from the applicable public recording office
in the case of clause (ii) or (iii) above, or because the title policy has not been delivered to either
the Master Servicer or the Depositor by the applicable title insurer in the case of clause (v)
above, the Depositor shall promptly deliver to the Trustee, in the case of clause (ii) or (iii) above,
such original Mortgage or a copy of such mortgage, with recording information, or such interim
assignment or a copy of such assignments, with recording information, as the case may be, with
evidence of recording indicated thereon upon receipt thereof from the public recording office, or
a copy thereof, certified, if appropriate, by the relevant recording office, but in no event shall any
such delivery of the original Mortgage and each such interim assignment or a copy thereof,
certified, if appropriate, by the relevant recording office, be made later than one year following
the Closing Date, or, in the case of clause (v) above, no later than 120 days following the Closing
Date; provided, however, in the event the Depositor is unable to deliver by such date each
Mortgage and each such interim assignment by reason of the fact that any such documents have
not been returned by the appropriate recording office, or, in the case of each such interim
assignment, because the related Mortgage has not been returned by the appropriate recording
office, the Depositor shall deliver such documents to the Trustee as promptly as possible upon
receipt thereof and, in any event, within 720 days following the Closing Date. The Depositor
shall forward or cause to be forwarded to the Trustee (a) from time to time additional original
documents evidencing an assumption or modification of a Mortgage Loan and (b) any other
documents required to be delivered by the Depositor or the Master Servicer to the Trustee. In the
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event that the original Mortgage is not delivered and in connection with the payment in full of
the related Mortgage Loan and the public recording office requires the presentation of a “lost
instruments affidavit and indemnity” or any equivalent document, because only a copy of the
Mortgage can be delivered with the instrument of satisfaction or reconveyance, the Master
Servicer shall execute and deliver or cause to be executed and delivered such a document to the
public recording office. In the case where a public recording office retains the original recorded
Mortgage or in the case where a Mortgage is lost after recordation in a public recording office,
Countrywide shall deliver to the Trustee a copy of such Mortgage certified by such public
recording office to be a true and complete copy of the original recorded Mortgage.

As promptly as practicable subsequent to such transfer and assignment, and in any event,
within one-hundred twenty (120) days after such transfer and assignment, the Trustee shall (A)
as the assignee thereof, affix the following language to each assignment of Mortgage: “CWALT,
Inc., Series 2006-OC7, The Bank of New York, as trustee”, (B) cause such assignment to be in
proper form for recording in the appropriate public office for real property records and (C) cause
to be delivered for recording in the appropriate public office for real property records the
assignments of the Mortgages to the Trustee, except that, (i) with respect to any assignments of
Mortgage as to which the Trustee has not received the information required to prepare such
assignment in recordable form, the Trustee’s obligation to do so and to deliver the same for such
recording shall be as soon as practicable after receipt of such information and in any event within
thirty (30) days after receipt thereof and (ii) the Trustee need not cause to be recorded any
assignment which relates to a Mortgage Loan, the Mortgaged Property and Mortgage File
relating to which are located in any jurisdiction (including Puerto Rico) under the laws of which
the recordation of such assignment is not ncecssary to protect the Trustee’s and the
Certificateholders’ interest in the related Mortgage Loan as evidenced by an opinion of counsel
delivered by Countrywide to the Trustee within 90 days of the Closing Date (which opinion may
be in the form of a “survey” opinion and is not required to be delivered by counsel admitted to
practice law in the jurisdiction as to which such legal opinion applies).

In the case of Mortgage Loans that have been prepaid in full as of the Closing Date, the
Depositor, in lieu of delivering the above documents to the Trustee, will deposit in the Certificate
Account the portion of such payment that is required to be deposited in the Certificate Account
pursuant to Section 3.05.

Notwithstanding anything to the contrary in this Agreement, within thirty (30) days after
the Closing Date with respect to the Mortgage Loans, Countrywide (on its own behalf and on
behalf of Park Granada, Park Monaco and Park Sienna) shall either (i) deliver to the Depositor,
or at the Depositor’s direction, to the Trustee or other designee of the Depositor the Mortgage
File as required pursuant to this Section 2.01 for each Delay Delivery Mortgage Loan or
(ii) either (A) substitute a Substitute Mortgage Loan for the Delay Delivery Mortgage Loan or
(B) repurchase the Delay Delivery Mortgage Loan, which substitution or repurchase shall be
accomplished in the manner and subject to the conditions set forth in Section 2.03 (treating each
Delay Delivery Mortgage Loan as a Deleted Mortgage Loan for purposes of such Section 2.03);
provided, however, that if Countrywide fails to deliver a Mortgage File for any Delay Delivery
Mortgage Loan within the thirty (30)-day period provided in the prior sentence, Countrywide (on
its own behalf and on behalf of Park Granada, Park Monaco and Park Sienna) shall use its best
reasonable efforts to effect a substitution, rather than a repurchase of, such Deleted Mortgage
Loan and provided further that the cure period provided for in Section 2.02 or in Section 2.03
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shall not apply to the initial delivery of the Mortgage File for such Delay Delivery Mortgage
Loan, but rather Countrywide (on its own behalf and on behalf of Park Granada, Park Monaco
and Park Sienna) shall have five (5) Business Days to cure such failure to deliver. At the end of
such thirty (30)-day period the Trustee shall send a Delay Delivery Certification for the Delay
Delivery Mortgage Loans delivered during such thirty (30)-day period in accordance with the
provisions of Section 2.02.

(d) Neither the Depositor nor the Trust will acquire or hold any Mortgage Loan that
would violate the representations made by Countrywide set forth in clause (50) of Schedule III-A
hereto.

SECTION 2.02. Acceptance by Trustee of the Mortgage Loans.

(a) The Trustee acknowledges receipt of the documents identified in the Initial
Certification in the form annexed hereto as Exhibit F-1 (an “Initial Certification”) and declares
that it holds and will hold such documents and the other documents delivered to it constituting
the Mortgage Files, and that it holds or will hold such other assets as are included in the Trust
Fund, in trust for the exclusive use and benefit of all present and future Certificateholders. The
Trustee acknowledges that it will maintain possession of the Mortgage Notes in the State of
California, unless otherwise permitted by the Rating Agencies.

The Trustee agrees to execute and deliver on the Closing Date to the Depositor, the
Master Servicer and Countrywide (on its own behalf and on behalf of Park Granada, Park
Monaco and Park Sienna) an Initial Certification in the form annexed to this Agreement as
Exhibit F-1. Based on its review and examination, and only as to the documents identified in
such Initial Certification, the Trustee acknowledges that such documents appear regular on their
face and relate to the Mortgage Loans. The Trustee shall be under no duty or obligation to
inspect, review or examine said documents, instruments, certificates or other papers to determine
that the same are genuine, enforceable or appropriate for the represented purpose or that they
have actually been recorded in the real estate records or that they are other than what they
purport to be on their face.

On or about the thirtieth (30™) day after the Closing Date, the Trustee shall deliver to the
Depositor, the Master Servicer and Countrywide (on its own behalf and on behalf of Park
Granada, Park Monaco and Park Sienna) a Delay Delivery Certification with respect to the
Mortgage Loans in the form annexed hereto as Exhibit G-1 (a “Delay Delivery Certification™),
with any applicable exceptions noted thereon.

Not later than 90 days after the Closing Date, the Trustee shall deliver to the Depositor,
the Master Servicer and Countrywide (on its own behalf and on behalf of Park Granada, Park
Monaco and Park Sienna) a Final Certification with respect to the Mortgage Loans in the form
annexed hereto as Exhibit H-1 (a “Final Certification™), with any applicable exceptions noted
thereon.

If, in the course of such review, the Trustee finds any document constituting a part of a
Mortgage File that does not meet the requirements of Section 2.01, the Trustee shall list such as
an exception in the Final Certification; provided, however that the Trustee shall not make any
determination as to whether (i) any endorsement is sufficient to transfer all right, title and interest
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(b) [Reserved].
(c) [Reserved].

(d) The Trustee shall retain possession and custody of each Mortgage File in
accordance with and subject to the terms and conditions set forth in this Agreement. The Master
Servicer shall promptly deliver to the Trustee, upon the execution or receipt thereof, the originals
of such other documents or instruments constituting the Mortgage File as come into the
possession of the Master Servicer from time to time.

(e) It is understood and agreed that the respective obligations of each Seller to
substitute for or to purchase any Mortgage Loan sold to the Depositor by it which does not meet
the requirements of Section 2.01 above shall constitute the sole remedy respecting such defect
available to the Trustee, the Depositor and any Certificateholder against that Seller.

SECTION 2.03. Representations, Warranties and Covenants of the Sellers and
Master Servicer.

(a) Countrywide hereby makes the representations and warranties set forth in (i)
Schedule II-A, Schedule II-B, Schedule II-C and Schedule II-D hereto, and by this reference
incorporated herein, to the Depositor, the Master Servicer and the Trustee, as of the Closing
Date, (ii) Schedule III-A hereto, and by this reference incorporated herein, to the Depositor, the
Master Servicer and the Trustee, as of the Closing Date, or if so specified therein, as of the Cut-
off Date with respect to the Mortgage Loans, and (iii) Schedule III-B hereto, and by this
reference incorporated herein, to the Depositor, the Master Servicer and the Trustee, as of the
Closing Date, or if so specified therein, as of the Cut-off Date with respect to the Mortgage
Loans that are Countrywide Mortgage Loans. Park Granada hereby makes the representations
and warranties set forth in (i) Schedule II-B hereto, and by this reference incorporated herein, to
the Depositor, the Master Servicer and the Trustee, as of the Closing Date and (ii) Schedule III-C
hereto, and by this reference incorporated herein, to the Depositor, the Master Servicer and the
Trustee, as of the Closing Date, or if so specified therein, as of the Cut-off Date with respect to
the Mortgage Loans that are Park Granada Mortgage Loans. Park Monaco hereby makes the
representations and warranties set forth in (i) Schedule II-C hereto, and by this reference
incorporated herein, to the Depositor, the Master Servicer and the Trustee, as of the Closing Date
and (ii) Schedule III-D hereto, and by this reference incorporated herein, to the Depositor, the
Master Servicer and the Trustee, as of the Closing Date, or if so specified therein, as of the Cut-
off Date with respect to the Mortgage Loans that are Park Monaco Mortgage Loans. Park Sienna
hereby makes the representations and warranties set forth in (i) Schedule II-D hereto, and by this
reference incorporated herein, to the Depositor, the Master Servicer and the Trustee, as of the
Closing Date and (ii) Schedule ITI-E hereto, and by this reference incorporated herein, to the
Depositor, the Master Servicer and the Trustee, as of the Closing Date, or if so specified therein,
as of the Cut-off Date with respect to the Mortgage Loans that are Park Sienna Mortgage Loans.

(b) The Master Servicer hereby makes the representations and warranties set forth in
Schedule IV hereto, and by this reference incorporated herein, to the Depositor and the Trustee,

as of the Closing Date.
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(c) Upon discovery by any of the parties hereto of a breach of a representation or
warranty with respect to a Mortgage Loan made pursuant to Section 2.03(a) that materially and
adversely affects the interests of the Certificateholders in that Mortgage Loan, the party
discovering such breach shall give prompt notice thereof to the other parties, the NIM Insurer
and the Swap Counterparty. Each Seller hereby covenants that within 90 days of the earlier of its
discovery or its receipt of written notice from any party of a breach of any representation or
warranty with respect to a Mortgage Loan sold by it pursuant to Section 2.03(a) that materially
and adversely affects the interests of the Certificateholders in that Mortgage Loan, it shall cure
such breach in all material respects, and if such breach is not so cured, shall, (i) if such 90-day
period expires prior to the second anniversary of the Closing Date, remove such Mortgage Loan
(a “Deleted Mortgage Loan”) from the Trust Fund and substitute in its place a Substitute
Mortgage Loan, in the manner and subject to the conditions set forth in this Section; or
(ii) repurchase the affected Mortgage Loan or Mortgage Loans from the Trustee at the Purchase
Price in the manner set forth below; provided, however, that any such substitution pursuant to (i)
above shall not be effected prior to the delivery to the Trustee of the Opinion of Counsel required
by Section 2.05, if any, and any such substitution pursuant to (i) above shall not be effected prior
to the additional delivery to the Trustee of a Request for Release substantially in the form of
Exhibit N and the Mortgage File for any such Substitute Mortgage Loan. The Seller
repurchasing a Mortgage Loan pursuant to this Section 2.03(c) shall promptly reimburse the
Master Servicer and the Trustee for any expenses reasonably incurred by the Master Servicer or
the Trustee in respect of enforcing the remedies for such breach. With respect to the
representations and warranties described in this Section which are made to the best of a Seller’s
knowledge, if it is discovered by either the Depositor, a Selier or the Trustee that the substance
of such representation and warranty is inaccurate and such inaccuracy materially and adversely
affects the value of the related Mortgage Loan or the interests of the Certificateholders therein,
notwithstanding that Seller’s lack of knowledge with respect to the substance of such
representation or warranty, such inaccuracy shall be deemed a breach of the applicable
representation or warranty. Any breach of a representation set forth in clauses (45) through (64)
of Schedule III-A with respect to a Mortgage Loan in Loan Group 1 shall be deemed to
materially and adversely affect the Certificateholders.

With respect to any Substitute Mortgage Loan or Loans sold to the Depositor by a Seller,
Countrywide (on its own behalf and on behalf of Park Granada, Park Monaco and Park Sienna)
shall deliver to the Trustee for the benefit of the Certificateholders the Mortgage Note, the
Mortgage, the related assignment of the Mortgage, and such other documents and agreements as
are required by Section 2.01, with the Mortgage Note endorsed and the Mortgage assigned as
required by Section 2.01. No substitution is permitted to be made in any calendar month after
the Determination Date for such month. Scheduled Payments due with respect to Substitute
Mortgage Loans in the month of substitution shall not be part of the Trust Fund and will be
retained by the related Seller on the next succeeding Distribution Date. For the month of
substitution, distributions to Certificateholders will include the monthly payment due on any
Deleted Mortgage Loan for such month and thereafter that Seller shall be entitled to retain all
amounts received in respect of such Deleted Mortgage Loan. The Master Servicer shall amend
the Mortgage Loan Schedule for the benefit of the Certificateholders to reflect the removal of
such Deleted Mortgage Loan and the substitution of the Substitute Mortgage Loan or Loans and
the Master Servicer shall deliver the amended Mortgage Loan Schedule to the Trustee. Upon
such substitution, the Substitute Mortgage Loan or Loans shall be subject to the terms of this
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Agreement in all respects, and the related Seller shall be deemed to have made with respect to
such Substitute Mortgage Loan or Loans, as of the date of substitution, the representations and
warranties made pursuant to Section 2.03(a) with respect to such Mortgage Loan. Upon any
such substitution and the deposit to the Certificate Account of the amount required to be
deposited therein in connection with such substitution as described in the following paragraph,
the Trustee shall release the Mortgage File held for the benefit of the Certificateholders relating
to such Deleted Mortgage Loan to the related Seller and shall execute and deliver at such Seller’s
direction such instruments of transfer or assignment prepared by Countrywide (on its own behalf
and on behalf of Park Granada, Park Monaco and Park Sienna), in each case without recourse, as
shall be necessary to vest title in that Seller, or its designee, the Trustee’s interest in any Deleted
Mortgage Loan substituted for pursuant to this Section 2.03.

For any month in which a Seller substitutes one or more Substitute Mortgage Loans for
one or more Deleted Mortgage Loans, the Master Servicer will determine the amount (if any) by
which the aggregate principal balance of all Substitute Mortgage Loans sold to the Depositor by
that Seller as of the date of substitution is less than the aggregate Stated Principal Balance of all
Deleted Mortgage Loans repurchased by that Seller (after application of the scheduled principal
portion of the monthly payments due in the month of substitution). The amount of such shortage
(the “Substitution Adjustment Amount”) plus an amount equal to the aggregate of any
unreimbursed Advances with respect to such Deleted Mortgage Loans shall be deposited in the
Certificate Account by Countrywide (on its own behalf and on behalf of Park Granada, Park
Monaco and Park Sienna) on or before the Distribution Account Deposit Date for the
Distribution Date in the month succeeding the calendar month during which the related
Mortgage Loan became required to be purchased or replaced hereunder.

In the event that a Seller shall have repurchased a Mortgage Loan, the Purchase Price
therefor shall be deposited in the Certificate Account pursuant to Section 3.05 on or before the
Distribution Account Deposit Date for the Distribution Date in the month following the month
during which that Seller became obligated hereunder to repurchase or replace such Mortgage
Loan and upon such deposit of the Purchase Price, the delivery of the Opinion of Counsel
required by Section 2.05 and receipt of a Request for Release in the form of Exhibit N hereto, the
Trustee shall release the related Mortgage File held for the benefit of the Certificateholders to
such Person, and the Trustee shall execute and deliver at such Person’s direction such
instruments of transfer or assignment prepared by such Person, in each case without recourse, as
shall be necessary to transfer title from the Trustee. It is understood and agreed that the
obligation under this Agreement of any Person to cure, repurchase or replace any Mortgage Loan
as to which a breach has occurred and is continuing shall constitute the sole remedy against such
Persons respecting such breach available to Certificateholders, the Depositor or the Trustee on

their behalf.

The representations and warranties made pursuant to this Section 2.03 shall survive
delivery of the respective Mortgage Files to the Trustee for the benefit of the Certificateholders.

SECTION 2.04. Representations and Warranties of the Depositor as to the
Mortgage Loans.

The Depositor hereby represents and warrants to the Trustee with respect to each
Mortgage Loan as of the date of this Agreement or such other date set forth in this Agreement
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that as of the Closing Date, and following the transfer of the Mortgage Loans to it by each Seller,
the Depositor had good title to the Mortgage Loans and the Mortgage Notes were subject to no
offsets, defenses or counterclaims.

The Depositor hereby assigns, transfers and conveys to the Trustee all of its rights with
respect to the Mortgage Loans including, without limitation, the representations and warranties
of each Seller made pursuant to Section 2.03(a), together with all rights of the Depositor to
require a Seller to cure any breach thereof or to repurchase or substitute for any affected
Mortgage Loan in accordance with this Agreement.

It is understood and agreed that the representations and warranties set forth in this Section
2.04 shall survive delivery of the Mortgage Files to the Trustee. Upon discovery by the
Depositor or the Trustee of a breach of any of the foregoing representations and warranties set
forth in this Section 2.04 (referred to herein as a “breach”), which breach materially and
adversely affects the interest of the Certificateholders, the party discovering such breach shall
give prompt written notice to the others and to each Rating Agency and the NIM Insurer.

SECTION 2.05. Delivery of Opinion of Counsel in Connection with Substitutions.

(a) Notwithstanding any contrary provision of this Agreement, no substitution
pursuant to Section 2.02 or Section 2.03 shall be made more than 90 days after the Closing Date
unless Countrywide delivers to the Trustee an Opinion of Counsel, which Opinion of Counsel
shall not be at the expense of either the Trustee or the Trust Fund, addressed to the Trustee, to
the effect that such substitution will not (i) result in the imposition of the tax on “prohibited
transactions” on the Trust Fund or contributions after the Startup Date, as detined in Sections
860F(a)(2) and 860G(d) of the Code, respectively, or (ii) cause any REMIC created under this
Agreement to fail to qualify as a REMIC at any time that any Certificates are outstanding.

(b) Upon discovery by the Depositor, a Seller, the Master Servicer, or the Trustee that
any Mortgage Loan does not constitute a “qualified mortgage” within the meaning of
Section 860G(a)(3) of the Code, the party discovering such fact shall promptly (and in any event
within five (5) Business Days of discovery) give written notice thereof to the other parties and
the NIM Insurer. In connection therewith, the Trustee shall require Countrywide (on its own
behalf and on behalf of Park Granada, Park Monaco and Park Sienna) at its option, to either
(i) substitute, if the conditions in Section 2.03(c) with respect to substitutions are satisfied, a
Substitute Mortgage Loan for the affected Mortgage Loan, or (ii) repurchase the affected
Mortgage Loan within 90 days of such discovery in the same manner as it would a Mortgage
Loan for a breach of representation or warranty made pursuant to Section 2.03. The Trustee
shall reconvey to Countrywide the Mortgage Loan to be released pursuant to this Section in the
same manner, and on the same terms and conditions, as it would a Mortgage Loan repurchased
for breach of a representation or warranty contained in Section 2.03.

SECTION 2.06. Execution and Delivery of Certificates.

The Trustee acknowledges the transfer and assignment to it of the Trust Fund and,
concurrently with such transfer and assignment, has executed and delivered to or upon the order
of the Depositor, the Certificates in authorized denominations evidencing directly or indirectly
the entire ownership of the Trust Fund. The Trustee agrees to hold the Trust Fund and exercise
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In accordance with the standards of the preceding paragraph, the Master Servicer shall
advance or cause to be advanced funds as necessary for the purpose of effecting the payment of
taxes and assessments on the Mortgaged Properties, which advances shall be reimbursable in the
first instance from related collections from the Mortgagors pursuant to Section 3.06, and further
as provided in Section 3.08. The costs incurred by the Master Servicer, if any, in effecting the
timely payments of taxes and assessments on the Mortgaged Properties and related insurance
premiums shall not, for the purpose of calculating monthly distributions to the Certificateholders,
be added to the Stated Principal Balances of the related Mortgage Loans, notwithstanding that
the terms of such Mortgage Loans so permit.

SECTION 3.02. Subservicing: Enforcement of the Obligations of Subservicers.

(a) The Master Servicer may arrange for the subservicing of any Mortgage Loan by a
Subservicer pursuant to a subservicing agreement; provided, however, that such subservicing
arrangement and the terms of the related subservicing agreement must provide for the servicing
of such Mortgage Loans in a manner consistent with the servicing arrangements contemplated
under this Agreement; provided, however, that the NIM Insurer shall have consented to such
subservicing agreements (which consent shall not be unreasonably withheld). Unless the context
otherwise requires, references in this Agreement to actions taken or to be taken by the Master
Servicer in servicing the Mortgage Loans include actions taken or to be taken by a Subservicer
on behalf of the Master Servicer. Notwithstanding the provisions of any subservicing agreement,
any of the provisions of this Agreement relating to agreements or arrangements between the
Master Servicer and a Subservicer or reference to actions taken through a Subservicer or
otherwise, the Master Servicer shall remain obligated and liable to the Depositor, the Trustee and
the Certificateholders for the servicing and administration of the Mortgage Loans in accordance
with the provisions of this Agreement without diminution of such obligation or liability by virtue
of such subservicing agreements or arrangements or by virtue of indemnification from the
Subservicer and to the same extent and under the same terms and conditions as if the Master
Servicer alone were servicing and administering the Mortgage Loans. All actions of each
Subservicer performed pursuant to the related subservicing agreement shall be performed as an
agent of the Master Servicer with the same force and effect as if performed directly by the

Master Servicer.

(b) For purposes of this Agreement, the Master Servicer shall be deemed to have
received any collections, recoveries or payments with respect to the Mortgage Loans that are
received by a Subservicer regardless of whether such payments are remitted by the Subservicer
to the Master Servicer.

SECTION 3.03. Rights of the Depositor, the NIM Insurer and the Trustee in
Respect of the Master Servicer.

The Depositor may, but is not obligated to, enforce the obligations of the Master Servicer
under this Agreement and may, but is not obligated to, perform, or cause a designee to perform,
any defaulted obligation of the Master Servicer under this Agreement and in connection with any
such defaulted obligation to exercise the related rights of the Master Servicer under this
Agreement; provided that the Master Servicer shall not be relieved of any of its obligations under
this Agreement by virtue of such performance by the Depositor or its designee. None of the
Trustee, the NIM Insurer or the Depositor shall have any responsibility or liability for any action

60

NY1 5932041v9



or failure to act by the Master Servicer nor shall the Trustee or the Depositor be obligated to
supervise the performance of the Master Servicer under this Agreement or otherwise.

SECTION 3.04. Trustee to Act as Master Servicer.

In the event that the Master Servicer shall for any reason no longer be the Master Servicer
under this Agreement (including by reason of an Event of Default or termination by the
Depositor), the Trustee or its successor shall then assume all of the rights and obligations of the
Master Servicer under this Agreement arising thereafter (except that the Trustee shall not be
(1) liable for losses of the Master Servicer pursuant to Section 3.09 or any acts or omissions of
the predecessor Master Servicer under this Agreement), (ii) obligated to make Advances if it is
prohibited from doing so by applicable law, (iii) obligated to effectuatc repurchases or
substitutions of Mortgage Loans under this Agreement including, but not limited to, repurchases
or substitutions of Mortgage Loans pursuant to Section 2.02 or 2.03, (iv) responsible for
expenses of the Master Servicer pursuant to Section 2.03 or (v) deemed to have made any
representations and warranties of the Master Servicer under this Agreement), Any such
assumption shall be subject to Section 7.02. If the Master Serviger shall for any reason no longer
be the Master Servicer (including by reason of any Event of Default or termination by the
Depositor), the Trustee or its successor shall succeed to any rights and obligations of the Master
Servicer under each subservicing agreement.

The Master Servicer shall, upon request of the Trustee, but at the expense of the Master
Servicer, deliver to the assuming party all documents and records relating to each subservicing
agreement or substitute subservicing agreement and the Mortgage Loans then being serviced
thereunder and an accounting of amounts collected or held by it and otherwise use its best efforts
to effect the orderly and efficient transfer of the substitute subservicing agreement to the
assuming party.

SECTION 3.05. Collection of Mortgage Loan Payments; Certificate Account;
Distribution Account; Carryover Reserve Fund; Principal Reserve

Fund.

(a) The Master Servicer shall make reasonable efforts in accordance with the
customary and usual standards of practice of prudent mortgage servicers to collect all payments
called for under the terms and provisions of the Mortgage Loans to the extent such procedures
shall be consistent with this Agreement and the terms and provisions of any related Required
Insurance Policy. Consistent with the foregoing, the Master Servicer may in its discretion
(1) waive any late payment charge or, subject to Section 3.20, any Prepayment Charge or penalty
interest in connection with the prepayment of a Mortgage Loan and (ii) extend the due dates for
payments due on a Mortgage Note for a period not greater than 180 days; provided, however,
that the Master Servicer cannot extend the maturity of any such Mortgage Loan past the date on
which the final payment is due on the latest maturing Mortgage Ioan as of the Cut-off Date. In
the event of any such arrangement, the Master Servicer shall make Advances on the related
Mortgage [Loan in accordance with the provisions of Section 4.01 during the scheduled period in
accordance with the amortization schedule of such Mortgage Loan without modification thereof
by reason of such arrangements. In addition, the NIM Insurer’s prior written consent shall be
required for any waiver of Prepayment Charges or for the extension of the due dates for
payments due on a Mortgage Note, if the aggregate number of outstanding Mortgage Loans that
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ARTICLE VII
DEFAULT

SECTION 7.01. Events of Default.

“Event of Default,” wherever used in this Agreement, means any one of the following
events:

1 any failure by the Master Servicer to deposit in the Certificate Account or
remit to the Trustee any payment required to be made under the terms of this Agreement,
which failure shall continue unremedied for five days after the date upon which written
notice of such failure shall have been given to the Master Servicer by the Trustee, the
NIM Insurer or the Depositor or to the Master Servicer, the NIM Insurer and the Trustee
by the Holders of Certificates having not less than 25% of the Voting Rights evidenced
by the Certificates; or

(i)  any failure by the Master Servicer to observe or perform in any material
respect any other of the covenants or agreements on the part of the Master Servicer
contained in this Agreement (except with respect to a failure related to a Limited
Exchange Act Reporting Obligation), which failure materially affects the rights of
Certificateholders, that failure continues unremedied for a period of 60 days after the date
on which written notice of such failure shall have been given to the Master Servicer by
the Trustee, the NIM Insurer or the Depositor, or to the Master Servicer and the Trustee
by the Holders of Certificates evidencing not less than 25% of the Voting Rights
evidenced by the Certificates; provided, however, that the sixty day cure period shall not
apply to the initial delivery of the Mortgage File for Delay Delivery Mortgage Loans nor
the failure to substitute or repurchase in lieu of delivery; or

(iii)  adecree or order of a court or agency or supervisory authority having
jurisdiction in the premises for the appointment of a receiver or liquidator in any
insolvency, readjustment of debt, marshalling of assets and liabilities or similar
proceedings, or for the winding-up or liquidation of its affairs, shall have been entered
against the Master Servicer and such decree or order shall have remained in force
undischarged or unstayed for a period of 60 consecutive days; or

(iv)  the Master Servicer shall consent to the appointment of a receiver or
liquidator in any insolvency, readjustment of debt, marshalling of assets and liabilities or
similar proceedings of or relating to the Master Servicer or all or substantially all of the
property of the Master Servicer; or

v) the Master Servicer shall admit in writing its inability to pay its debts
generally as they become due, file a petition to take advantage of, or commence a
voluntary case under, any applicable insolvency or reorganization statute, make an
assignment for the benefit of its creditors, or voluntarily suspend payment of its
obligations; or
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(vi)  the Master Servicer shall fail to reimburse in full the Trustee within five
days of the Master Servicer Advance Date for any Advance made by the Trustee pursuant
to Section 4.01(b) together with accrued and unpaid interest.

If an Event of Default described in clauses (i) to (vi) of this Section shall occur, then, and
in each and every such case, so long as such Event of Default shall not have been remedied, the
Trustee may, or, if an Event of Default described in clauses (i) to (v) of this Section shall occur,
then, and in each and every such case, so long as such Event of Default shall not have been
remedied, at the direction of either the NIM Insurer or the Holders of Certificates evidencing not
less than 66-2/3% of the Voting Rights, evidenced by the Certificates; the Trustee shall by notice
in writing to the Master Servicer (with a copy to each Rating Agency and the Depositor),
terminate all of the rights and obligations of the Master Servicer under this Agreement and in and
to the Mortgage Loans and the proceeds thereof, other than its rights as a Certificateholder
hereunder. In addition, if during the period that the Depositor is required to file Exchange Act
Reports with respect to the Trust Fund, the Master Servicer shall fail to observe or perform any
of the obligations that constitute a Limited Exchange Act Reporting Obligation or the obligations
set forth in Section 3.16(a) or Section 11.01(a)(1) and (2), and such failure continues for the
lesser of 10 calendar days or such period in which the applicable Exchange Act Report can be
filed timely (without taking into account any extensions), so long as such failure shall not have
been remedied, the Trustee shall, but only at the direction of the Depositor, terminate all of the
rights and obligations of the Master Servicer under this Agreement and in and to the Mortgage
Loans and the proceeds thereof, other than its rights as a Certificateholder hereunder. The
Depositor shall not be entitled to terminate the rights and obligations of the Master Servicer if a
failure of the Master Servicer to identify a Subcontractor “participating in the servicing function”
within the meaning of Item 1122 of Regulation AB was attributable solely to the role or
functions of such Subcontractor with respect to mortgage loans other than the Mortgage Loans.

On and after the receipt by the Master Servicer of such written notice, all authority and
power of the Master Servicer hereunder, whether with respect to the Mortgage Loans or
otherwise, shall pass to and be vested in the Trustee. The Trustee shall thereupon make any
Advance which the Master Servicer failed to make subject to Section 4.01 whether or not the
obligations of the Master Servicer have been terminated pursuant to this Section. The Trustee is
hereby authorized and empowered to execute and deliver, on behalf of the Master Servicer, as
attorney-in-fact or otherwise, any and all documents and other instruments, and to do or
accomplish all other acts or things necessary or appropriate to effect the purposes of such notice
of termination, whether to complete the transfer and endorsement or assignment of the Mortgage
Loans and related documents, or otherwise. Unless expressly provided in such written notice, no
such termination shall affect any obligation of the Master Servicer to pay amounts owed pursuant
to Article VIII. The Master Servicer agrees to cooperate with the Trustee in effecting the
termination of the Master Servicer’s responsibilities and rights hereunder, including, without
limitation, the transfer to the Trustee of all cash amounts which shall at the time be credited to
the Certificate Account, or thereafter be received with respect to the Mortgage Loans.

Notwithstanding any termination of the activities of the Master Servicer hereunder, the
Master Servicer shall be entitled to receive, out of any late collection of a Scheduled Payment on
a Mortgage Loan which was due prior to the notice terminating such Master Servicer’s rights and
obligations as Master Servicer hereunder and received after such notice, that portion thereof to
which such Master Servicer would have been entitled pursuant to Sections 3.08(a)(i) through
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(viii), and any other amounts payable to such Master Servicer hereunder the entitlement to which
arose prior to the termination of its activities under this Agreement.

[f the Master Servicer is terminated, the Trustee shall provide the Depositor in writing
and in form and substance reasonably satisfactory to the Depositor, all information reasonably
requested by the Depositor in order to comply with its reporting obligation under Item 6.02 of
Form 8-K with respect to a successor master servicer in the event the Trustee should succeed to

the duties of the Master Servicer as set forth herein.

SECTION 7.02. Trustee to Act; Appointment of Successor.

On and after the time the Master Servicer receives a notice of termination pursuant to
Section 7.01, the Trustee shall, subject to and to the extent provided in Section 3.04, be the
successor to the Master Servicer in its capacity as master servicer under this Agreement and the
transactions set forth or provided for in this Agreement and shall be subject to all the
responsibilities, duties and liabilities relating thereto placed on the Master Servicer by the terms
and provisions of this Agreement and applicable law including the obligation to make Advances
pursuant to Section 4.01. As compensation therefor, the Trustee shall be entitled to all funds
relating to the Mortgage Loans that the Master Servicer would have been entitled to charge to the
Certificate Account or Distribution Account if the Master Servicer had continued to act
hereunder. Notwithstanding the foregoing, if the Trustee has become the successor to the Master
Servicer in accordance with Section 7.01, the Trustee may, if it shall be unwilling to so act, or
shall, if it is prohibited by applicable law from making Advances pursuant to Section 4.01 or if it
is otherwise unable to so act, (i) appoint any established mortgage loan servicing institution
reasonably acceptable to the NIM Insurer (as evidenced by the prior written consent of the NIM
Insurer), or (ii) if it is unable for 60 days to appoint a successor servicer reasonably acceptable to
the NIM Insurer, petition a court of competent jurisdiction to appoint any established mortgage
loan servicing institution, the appointment of which does not adversely affect the then-current
rating of the Certificates and the NIM Insurer guaranteed notes (without giving any effect to any
policy or guaranty provided by the NIM Insurer) by each Rating Agency as the successor to the
Master Servicer hereunder in the assumption of all or any part of the responsibilities, duties or
liabilities of the Master Servicer hereunder. Any successor to the Master Servicer shall be an
institution which is a FNMA and FHLMC approved sellet/servicer in good standing, which has a
net worth of at least $15,000,000, and which is willing to service the Mortgage Loans and (i)
executes and delivers to the Depositor and the Trustee an agreement accepting such delegation
and assignment, which contains an assumption by such Person of the rights, powers, duties,
responsibilities, obligations and liabilities of the Master Servicer (other than liabilities of the
Master Servicer under Section 6.03 incurred prior to termination of the Master Servicer under
Section 7.01), with like effect as if originally named as a party to this Agreement; and provided
further that each Rating Agency acknowledges that its rating of the Certificates in effect
immediately prior to such assignment and delegation will not be qualified or reduced as a result
of such assignment and delegation and (ii) provides to the Depositor in writing, fifteen (15) days
prior to the effective date of such appointment, and in form and substance reasonably satisfactory
to the Depositor, all information reasonably requested by the Depositor in order to comply with
its reporting obligation under Item 6.02 of Form 8-K with respect to a replacement master
servicer. The Trustee shall provide written notice to the Depositor of such successor pursuant to
this Section. Pending appointment of a successor to the Master Servicer hereunder, the Trustee,
unless the Trustee is prohibited by law from so acting, shall, subject to Section 3.04, act in such
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ARTICLE VIII
CONCERNING THE TRUSTEE

SECTION 8.01. Duties of Trustee.

The Trustee, prior to the occurrence of an Event of Default and after the curing of all
Events of Default that may have occurred, shall undertake to perform such duties and only such
duties as are specifically set forth in this Agreement. In case an Event of Default has occurred
and remains uncured, the Trustee shall exercise such of the rights and powers vested in it by this
Agreement, and use the same degree of care and skill in their exercise as a prudent person would
exercise or use under the circumstances in the conduct of such person’s own affairs.

The Trustee, upon receipt of all resolutions, certificates, statements, opinions, reports,
documents, orders or other instruments furnished to the Trustee that are specifically required to
be furnished pursuant to any provision of this Agreement shall examine them to determine
whether they are in the form required by this Agreement; provided, however, that the Trustee
shall not be responsible for the accuracy or content of any such resolution, certificate, statement,
opinion, report, document, order or other instrument.

No provision of this Agreement shall be construed to relieve the Trustee from liability for
its own negligent action, its own negligent failure to act or its own willful misconduct; provided,
however, that:

(i) unless an Event of Default known to the Trustee shall have occurred and
be continuing, the duties and obligations of the Trustee shall be determined solely by the
express provisions of this Agreement, the Trustee shall not be liable except for the
performance of such duties and obligations as are specifically set forth in this Agreement,
no implied covenants or obligations shall be read into this Agreement against the Trustee
and the Trustee may conclusively rely, as to the truth of the statements and the
correctness of the opinions expressed therein, upon any certificates or opinions furnished
to the Trustee and conforming to the requirements of this Agreement which it believed in
good faith to be genuine and to have been duly executed by the proper authorities
respecting any matters arising hereunder;

(i1) the Trustee shall not be liable for an error of judgment made in good faith
by a Responsible Officer or Responsible Officers of the Trustee, unless it shall be finally
proven that the Trustee was negligent in ascertaining the pertinent facts;

(iii)  the Trustee shall not be liable with respect to any action taken, suffered or
omitted to be taken by it in good faith in accordance with the direction of Holders of
Certificates evidencing not less than 25% of the Voting Rights of Certificates relating to
the time, method and place of conducting any proceeding for any remedy available to the
Trustee, or exercising any trust or power conferred upon the Trustee under this
Agreement; and

(iv)  without in any way limiting the provisions of this Section 8.01 or Section
8.02, the Trustee shall be entitled to rely conclusively on the information delivered to it
by the Master Servicer in a Trustee Advance Notice in determining whether it is required
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to make an Advance under Section 4.01(b), shall have no responsibility to ascertain or
confirm any information contained in any Trustee Advance Notice, and shall have no
obligation to make any Advance under Section 4.01(b) in the absence of a Trustee
Advance Notice or actual knowledge of a Responsible Officer of the Trustee that (A)
such Advance was not made by the Master Servicer and (B) such Advance is not a
Nonrecoverable Advance.

The Trustee hereby represents, warrants, covenants and agrees that, except as permitted
by Article IX hereof, it shall not cause the Trust Fund to consolidate or amalgamate with, or
merge with or into, or transfer all or substantially all of the Trust Fund to, another Person.

SECTION 8.02. Certain Matters Affecting the Trustee.

Except as otherwise provided in Section 8.01:

(i) the Trustee may request and rely upon and shall be protected in acting or
refraining from acting upon any resolution, Officers’ Certificate, certificate of auditors or
any other certificate, statement, instrument, opinion, report, notice, request, consent,
order, appraisal, bond or other paper or document believed by it to be genuine and to
have been signed or presented by the proper party or parties and the Trustee shall have no
responsibility to ascertain or confirm the genuineness of any signature of any such party
or parties,

(i)  the Trustee may consult with counsel, financial advisers or accountants of
its selection and the advice of any such counsel, financial advisers or accountants and any
Opinion of Counsel shall be full and complete authorization and protection in respect of
any action taken or suffered or omitted by it hereunder in good faith and in accordance
with such Opinion of Counsel;

(iii)  the Trustee shall not be liable for any action taken, suffered or omitted by
it in good faith and believed by it to be authorized or within the discretion or rights or
powers conferred upon it by this Agreement;

(iv)  the Trustee shall not be bound to make any investigation into the facts or
matters stated in any resolution, certificate, statement, instrument, opinion, report, notice,
request, consent, order, approval, bond or other paper or document, unless requested in
writing so to do by the NIM Insurer or Holders of Certificates evidencing not less than
25% of the Voting Rights allocated to each Class of Certificates;

(v) the Trustee may execute any of the trusts or powers hereunder or perform
any duties hereunder either directly or by or through agents, accountants or attorneys;

(vi)  the Trustee shall not be required to risk or expend its own funds or
otherwise incur any financial liability in the performance of any of its duties or in the
exercise of any of its rights or powers hereunder if it shall have reasonable grounds for
believing that repayment of such funds or adequate indemnity against such risk or
liability is not assured to it;
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(vii)  the Trustee shall not be liable for any loss on any investment of funds
pursuant to this Agreement (other than as issuer of the investment security);

(viii) the Trustee shall not be deemed to have knowledge of an Event of Default
until a Responsible Officer of the Trustee shall have received written notice thereof; and

(ix)  the Trustee shall be under no obligation to exercise any of the trusts, rights
or powers vested in it by this Agreement or to institute, conduct or defend any litigation
hereunder or in relation hereto at the request, order or direction of the NIM Insurer or any
of the Certificateholders, pursuant to the provisions of this Agreement, unless the NIM
Insurer or such Certificateholders shall have offered to the Trustee reasonable security or
indemnity satisfactory to the Trustee against the costs, expenses and liabilities which may
be incurred therein or thereby.

The Depositor hereby directs the Trustee to execute, deliver and perform its
obligations under the Swap Administration Agreement (in its capacity as Swap Trustee). The
Sellers, the Depositor, the Master Servicer and the Holders of the LIBOR Certificates by their
acceptance of such Certificates acknowledge and agree that the Trustee shall execute, deliver and
perform its obligations under the Swap Administration Agreement and shall do so solely in its
capacity as Swap Trustee, as the case may be, and not in its individual capacity. Every provision
of this Agreement relating to the conduct or affecting the liability of or affording protection to
the Trustee shall apply to the Trustee’s execution of the Swap Administration Agreement in its
capacity as Swap Trustee, and the performance of its duties and satisfaction of its obligations
thereunder. ’

SECTION 8.03. Trustee Not Liable for Certificates or Mortgage Loans.

The recitals contained in this Agreement and in the Certificates shall be taken as the
statements of the Depositor or a Seller, as the case may be, and the Trustee assumes no
responsibility for their correctness. The Trustee makes no representations as to the validity or
sufficiency of this Agreement or of the Certificates or of any Mortgage Loan or related document
or of MERS or the MERS® System other than with respect to the Trustee’s execution and
counter-signature of the Certificates. The Trustee shall not be accountable for the use or
application by the Depositor or the Master Servicer of any funds paid to the Depositor or the
Master Servicer in respect of the Mortgage Loans or deposited in or withdrawn from the
Certificate Account by the Depositor or the Master Servicer.

SECTION 8.04. Trustee May Own Certificates.

The Trustee in its individual or any other capacity may become the owner or pledgee of
Certificates with the same rights as it would have if it were not the Trustee.

SECTION 8.05. Trustee’s Fees and Expenses.

The Trustee, as compensation for its activities hereunder, shall be entitled to withdraw
from the Distribution Account on each Distribution Date an amount equal to the Trustee Fee for
such Distribution Date. The Trustee and any director, officer, employee or agent of the Trustee
shall be indemnified by the Master Servicer and held harmless against any loss, liability or
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expense (including reasonable attorney’s fees) (i) incurred in connection with any claim or legal
action relating to (a) this Agreement, (b) the Certificates or (c¢) in connection with the
performance of any of the Trustee’s duties hereunder, other than any loss, liability or expense
incurred by reason of willful misfeasance, bad faith or negligence in the performance of any of
the Trustee’s duties hereunder or incurred by reason of any action of the Trustee taken at the
direction of the Certificateholders and (i) resulting from any error in any tax or information
return prepared by the Master Servicer. Such indemnity shall survive the termination of this
Agreement or the resignation or removal of the Trustee hereunder. Without limiting the
foregoing, the Master Servicer covenants and agrees, except as otherwise agreed upon in writing
by the Depositor and the Trustee, and except for any such expense, disbursement or advance as
may arise from the Trustee’s negligence, bad faith or willful misconduct, to pay or reimburse the
Trustee, for all reasonable expenses, disbursements and advances incurred or made by the
Trustee in accordance with any of the provisions of this Agreement with respect to: (A) the
reasonable compensation and the expenses and disbursements of its counsel not associated with
the closing of the issuance of the Certificates, (B) the reasonable compensation, expenses and
disbursements of any accountant, engineer or appraiser that is not regularly employed by the
Trustee, to the extent that the Trustee must engage such persons to perform acts or services
hereunder and (C) printing and engraving expenses in connection with preparing any Definitive
Certificates. Except as otherwise provided in this Agreement, the Trustee shall not be entitled to
payment or reimbursement for any routine ongoing expenses incurred by the Trustee in the
ordinary course of its duties as Trustee, Registrar, Tax Matters Person or Paying Agent
hereunder or for any other expenses.

SECTION 8.06. Eligibility Requirements for Trustee.

The Trustee hereunder shall at all times be a corporation or association organized and
doing business under the laws of a state or the United States of America, authorized under such
laws to exercise corporate trust powers, having a combined capital and surplus of at least
$50,000,000, subject to supervision or examination by federal or state authority and with a credit
rating which would not cause either of the Rating Agencies to reduce or withdraw their
respective then current ratings of the Certificates (or having provided such security from time to
time as is sufficient to avoid such reduction) as evidenced in writing by each Rating Agency. If
such corporation or association publishes reports of condition at least annually, pursuant to law
or to the requirements of the aforesaid supervising or examining authority, then for the purposes
of this Section 8.06 the combined capital and surplus of such corporation or association shall be
deemed to be its combined capital and surplus as set forth in its most recent report of condition
so published. In case at any time the Trustee shall cease to be eligible in accordance with the
provisions of this Section 8.06, the Trustee shall resign immediately in the manner and with the
effect specified in Section 8.07. The entity serving as Trustee may have normal banking and
trust relationships with the Depositor and its affiliates or the Master Servicer and its affiliates;
provided, however, that such entity cannot be an affiliate of the Master Servicer other than the
Trustee in its role as successor to the Master Servicer.

SECTION 8.07. Resignation and Removal of Trustee.

The Trustee may at any time resign and be discharged from the trusts hereby created by
giving written notice of resignation to the Depositor, the Master Servicer and each Rating
Agency not less than 60 days before the date specified in such notice when, subject to
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deemed given when mailed, first class postage prepaid, to their respective addresses appearing in
the Certificate Register.

SECTION 10.06. Severability of Provisions.

If any one or more of the covenants, agreements, provisions or terms of this Agreement
shall be for any reason whatsoever held invalid, then such covenants, agreements, provisions or
terms shall be deemed severable from the remaining covenants, agreements, provisions or terms
of this Agreement and shall in no way affect the validity or enforceability of the other provisions
of this Agreement or of the Certificates or the rights of the Holders of the Certificates.

SECTION 10.07. Assignment.

Notwithstanding anything to the contrary contained in this Agreement, except as
provided in Section 6.02, this Agreement may not be assigned by the Master Servicer without the
prior written consent of the Trustee and the Depositor.

SECTION 10.08. Limitation on Rights of Certificateholders.

The death or incapacity of any Certificateholder shall not operate to terminate this
Agreement or the trust created hereby, nor entitle such Certificateholder’s legal representative or
heirs to claim an accounting or to take any action or commence any proceeding in any court for a
petition or winding up of the trust created by this Agreement, or otherwise affect the rights,
obligations and liabilities of the parties hereto or any of them.

No Certificateholder shall have any right to vote (except as provided in this Agreement)
or in any manner otherwise control the operation and management of the Trust F und, or the
obligations of the parties hereto, nor shall anything set forth in this Agreement or contained in
the terms of the Certificates be construed so as to constitute the Certificateholders from time to
time as partners or members of an association; nor shall any Certificateholder be under any
liability to any third party by reason of any action taken by the parties to this Agreement
pursuant to any provision of this Agreement.

No Certificateholder shall have any right by virtue or by availing itself of any provisions
of this Agreement to institute any suit, action or proceeding in equity or at law upon or under or
with respect to this Agreement, unless such Holder previously shall have given to the Trustee a
written notice of an Event of Default and of the continuance thereof, as provided in this
Agreement, and unless the Holders of Certificates evidencing not less than 25% of the Voting
Rights evidenced by the Certificates shall also have made written request to the Trustee to
institute such action, suit or proceeding in its own name as Trustee hereunder and shall have
offered to the Trustee such reasonable indemnity as it may require against the costs, expenses,
and liabilities to be incurred therein or thereby, and the Trustee, for 60 days after its receipt of
such notice, request and offer of indemnity shall have neglected or refused to institute any such
action, suit or proceeding; it being understood and intended, and being expressly covenanted by
each Certificateholder with every other Certificateholder and the Trustee, that no one or more
Holders of Certificates shall have any right in any manner whatever by virtue or by availing itself
or themselves of any provisions of this Agreement to affect, disturb or prejudice the rights of the
Holders of any other of the Certificates, or to obtain or seek to obtain priority over or preference
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to any other such Holder or to enforce any right under this Agreement, except in the manner
provided in this Agreement and for the common benefit of all Certificateholders. For the
protection and enforcement of the provisions of this Section 10.08, each and every
Certificateholder and the Trustee shall be entitled to such relief as can be given either at law or in

equity.
SECTION 10.09. Inspection and Audit Rights.

The Master Servicer agrees that, on reasonable prior notice, it will permit and will cause
each Subservicer to permit any representative of the Depositor or the Trustee during the Master
Servicer’s normal business hours, to examine all the books of account, records, reports and other
papers of the Master Servicer relating to the Mortgage Loans, to make copies and extracts
therefrom, to cause such books to be audited by independent certified public accountants selected
by the Depositor or the Trustee and to discuss its affairs, finances and accounts relating to the
Mortgage Loans with its officers, employees and independent public accountants (and by this
provision the Master Servicer hereby authorizes said accountants to discuss with such
representative such affairs, finances and accounts), all at such reasonable times and as often as
may be reasonably requested. Any out-of-pocket expense incident to the exercise by the
Depositor or the Trustee of any right under this Section 10.09 shall be borne by the party
requesting such inspection; all other such expenses shall be borne by the Master Servicer or the
related Subservicer.

SECTION 10.10. Certificates Nonassessable and Fully Paid.

It is the intention of the Depositor that Certificateholders shall not be personally liable for
obligations of the Trust Fund, that the interests in the Trust F und represented by the Certificates
shall be nonassessable for any reason whatsoever, and that the Certificates, upon due
authentication thereof by the Trustee pursuant to this Agreement, are and shall be deemed fully

paid.
SECTION 10.11. Reserved].

SECTION 10.12. Protection of Assets.

(@) Except for transactions and activities entered into in connection with the
securitization that is the subject of this Agreement, the Trust Fund created by this Agreement is
not authorized and has no power to:

(1) borrow money or issue debt;
(i1) merge with another entity, reorganize, liquidate or sell assets; or
(iii)  engage in any business or activities.

(b) Each party to this Agreement agrees that it will not file an involuntary bankruptcy
petition against the Trustee or the Trust Fund or initiate any other form of insolvency proceeding
until after the Certificates have been paid.

SECTION 10.13. Rights of NIM Insurer
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INTRODUCTION

1.

My name is Adam Jeremiah Levitin. I was retained by Reilly Pozner LLP (“Firm”),
as counsel to the American International Group (“AIG”) in In the matter of the
application of The Bank of New York Mellon, No. 651786/2011 (N.Y. Sup. Ct.) (the
“Proceeding”), to provide expert testimony regarding the order proposed by Bank of
New York Mellon (“BONY™) in its 530 separate capacities as trustee for 530 separate
securitization trusts (the “Covered Trusts”) approving a settlement on behalf of the
Covered Trusts with Bank of America (“BofA”) and certain of BofA’s affiliates.

SUMMARY OF OPINIONS OFFERED

%

The Firm has requested that I prepare this report to evaluate claims made in the expert
reports submitted by Mr. Phillip R. Burnaman, II, Professor Daniel R. Fischel, Mr.
Robert I. Landau, and Professor John H. Langbein on behalf of BONY (the “BONY
Litigation Experts”) as petitioner in the Proceeding. In addition to the reports of the
BONY Litigation Experts, I have relied on the documents listed in Appendix A to this
report and relied on my own pre-existing knowledge of housing finance, the
securitization industry, mortgage servicing, and securitization trustees.

It is my opinion that the reports of all of the BONY Litigation Experts are
fundamentally flawed with respect to their assumption that BONY acted in good faith
when negotiating the settlement. BONY did not. At every step of the settlement
process, BONY took actions consistent with advancing its own interests or the
interests of BofA, rather than those of the Covered Trusts or the beneficial
certificateholders of the Covered Trusts in general. BONY’s Litigation Experts fail
to factor in the business and financial relationships within the securitization industry
in general, and between BONY and BofA in particular. Either BONY’s Litigation
Experts ignore these crucial facts or they are simply unaware of the economic
incentives for BONY to act in the interests of BofA rather than in the interests of the
Covered Trusts. Once BONY’s economic incentives are understood, BONY’s
actions in regard to the settlement make sense, and BONY’s true motiviation
becomes manifest in the following ways:

e BONY s pretense that an Event of Default had not occurred;
¢ BONY’s failure

e BONY’s failure

e BONY’s reliance on an insider subset of certificateholders--many of whom had
interests in supporting BofA-

1 have seen
no evidence that BONY ever veritied that these msiders were 1n fact net “long” on
the Covered Trusts and not net “short” on the settlement;
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e BONY'’s failure to eve

¢ BONY'’s failure to
¢ BONY’s failure to

e BONY’s reliance on BofA’s positions on Countrywide’s solvency (including
possible fraudulent transfer claims against BofA) without independent
investigation or obtaining an independent solvency opinion;

¢ BONY’s use of expert reports based on artificially limited parameters, used to
paper its approval of a settlement that llad—

e BONY'’s frust committee

e BONY’s treatment of its trusteeship for each of the 530 Covered Trusts as a
unitary trusteeship despite the Covered Trusts’ mutually adverse positions to each
other as competing creditors of Countrywide and BofA;

e BONY’s repeat conversion of trust property

e BONY’s approval of a settlement premised in part on the value of documentation
exception cures that is actually narrower than BofA’s existing legal duties and
which expressly excludes the majority of loans in the Covered Trusts;

¢ BONY'’s continued support for a settlement premised in part on the value of
servicing improvements, even though those “improvements” basically recreate
BofA’s existing legal duties;

e BONY’s approval of a settlement that permits BofA to place the cost of up to
$17.82 billion of loan modifications required in settlements for Bof4’s alleged
improper conduct on the Covered Trusts, making the Settlement of possibly
negative valie for the Covered Trusts.

Viewed as a whole, there is no escaping the conclusion that the Proposed Settlement
is a “sweetheart deal” that serves the interests of BONY and BofA, and not the
interests of the Covered Trusts. Simply put, nearly every aspect of the settlement
benefits BONY and BofA. The BONY Litigation Experts may quibble with the
interpretation of particular actions taken or not taken by BONY, but it is impossible
for an unbiased party to view the entirety of BONY’s actions and conclude that
BONY in its 530 legally distinct roles as Trustee for each of 530 legally separate
Covered Trusts has acted in the interests of the Covered Trusts, much less that it has
comported with “a punctilio of honor the most sensitive” that New York law demands
of fiduciaries, Instead, BONY’s actions throughout the entire settlement process are
problematic and appear to be contrary to the interests of the Covered Trusts.
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This report first presents some background on the structure of the mortgage
securitization industry and of the business relationships between BONY, BofA, and
the group of certificateholders in some, but not all of the 530 trusts, that have been
supporting the Proposed Settlement (the “Inside Investors”).

Next this report goes through the history of the Proposed Settlement and its features,
including the use of this Article 77 proceeding, to illustrate how BONY’s actions
throughout the entire process have been consistent with pursuit of its own economic
interest and not the interest of the Covered Trusts. Throughout the report I point out
the shortcomings of the BONY Litigation Expert opinions, which appear to ignore the
economic framework in which BONY is operating.

The report concludes with a discussion of the parallels between BONY’s behavior
and the actions of trustees of the mortgage bonds of the 1920s, which built the great
skyscrapers of Manhattan and prefigured modern mortgage-backed securities.
BONY’s actions in this case are simply following a strategy that it and other trustee
banks used following the 1929 market crash. It took Herculean law reform efforts in
the State of New York and Congress (resulting in two of the seven major federal
securities statutes) to address the problem previously.

This Court has an opportunity to nip the problem in the bud. Doing so will help
restore damaged investor confidence in financial markets and in the New York
market in particular, by showing investors that they can rely on New York courts to
ensure that New York trustees carry out their duties with “a punctilio of honor the
most sensitive.” Meinhard v. Salmon, 164 N.E. 545 (N.Y. 1928) (Cardozo, J.).

PROFESSIONAL BACKGROUND AND QUALIFICATIONS

9.

10.

12.

I am currently the Bruce W. Nichols Visiting Professor of Law at Harvard Law
School in Cambridge, Massachusetts. I am also a tenured Professor of Law at the
Georgetown University Law Center in Washington, D.C., where | have taught since
2007. 1 teach courses in structured finance, bankruptcy, consumer finance, contracts,
payment systems, and secured lending.

I also currently serve as a Directorial appointee to the statutory Consumer Advisory
Board (CAB) of the Consumer Financial Protection Bureau, and am chair of the
CAB’s mortgage committee. The views expressed in this opinion are solely my own
and not those of the CAB or the Consumer Financial Protection Bureau.

From 2008-2010, I served as Special Counsel for Mortgage Affairs to the
Congressional Oversight Panel that supervised the Troubled Asset Relief Program
(TARP). In that position I was in charge of the Oversight Panel’s extensive reporting
on the government’s response to the mortgage crisis, with particular emphasis on
mortgage servicing issues.

I have also previously served as the Robert Zinman Scholar in Residence at the
American Bankruptcy Institute, as a faculty member for the Practicing Law Institute’s
Consumer Financial Services program, and as the faculty instructor for the Federal
Trade Commission’s training program for its Division of Financial Practices
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personnel. T am also a member of the Mortgage Finance Working Group (MFWG)
convened by the Center for American Progress. The MFWG has produced one of the
major proposals for the reform of the US housing finance system and presented the
proposal before the Treasury Department, Department of Housing and Urban
Development, and the President’s Council of Economic Advisors.

Since 2008, T have testified nineteen times before Congress on financial regulatory
issues, including at eight hearings dealing specifically with housing finance. I have
also testified before the Government Accountability Office on housing policy issues
twice and testified before the Financial Crisis Inquiry Commission about mortgage
securitization. 1 have served as an expert for the New York Attorney General in
relation to mortgage servicing issues and as a Volunteer Deputy Attorney General for
the State of Delaware for a mortgage securitization-related litigation. In addition, |
have presented on mortgage securitization at Federal Reserve, FDIC, and mortgage
industry conferences and to Citigroup’s institutional clients. 1 serve as a for-fee
consultant on an occasional basis for various investment funds, and consult
informally with members of Congress, the Consumer Financial Protection Bureau, the
Federal Reserve, International Monetary Fund, World Bank, and non-profit policy
groups on financial regulation.

The securitization industry and its role in the financial crisis is a major focus of my
academic research. 1 have authored over forty academic articles and book chapters
and encyclopedia entries, nearly half of which address the securitization, housing
finance industry or the financial crisis of 2008. In particular, two years prior to this
engagement 1 published an article on mortgage servicing that specifically discusses
the problematic incentives for mortgage securitization trustees with the business
relationship between BONY and BofA servicing as the illustration of the problem.

My work has been published in leading law and real estate journals and has been
awarded prizes from the American College of Consumer Financial Services Lawyers,
the American Bankruptcy Law Journal, the George Washington University Center for
Law, Economics and Finance, and the Yale Journal on Regulation. 1 serve as a peer
reviewer for Housing Policy Debate and for Cityscape, a housing journal published
by the Department of Housing and Urban Development. A complete list of my
academic publications from the last ten years may be found in Appendix A to this
report,

I hold a J.D., cum laude from Harvard Law School. [ also hold a Bachelor of Arts
(A.B.) degree magna cum laude with highest honors in field from Harvard College, a
Master of Arts (A.M.) degree and a Master of Philosophy degree (M.Phil) from
Columbia University. 1 have served as law clerk to Judge Jane R. Roth on the United
States Court of Appeals for the Third Circuit. T am admitted to practice before the
bars of the State of New York, the Third Circuit, the Southern District of New York,
and the Eastern District of New York. I attached a copy of my curriculum vitae as
Appendix B to this report.

Based on the foregoing experiences as well as my research following my engagement
in this case, | am familiar with the mortgage securitization industry, including the
roles of securitization trustees and servicers, and the specifics of the instant litigation.
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My compensation for preparing this report and for any testimony in this Proceeding is
at the rate of $800/hour. My compensation is not dependent either on the opinions 1
express or the outcome of this Proceeding.

I. THE SECURITIZATION INDUSTRIAL COMPLEX

19.

In order to understand what is afoot in the Proposed Settlement and the deficiencies
of the BONY Litigation Expert reports, it is necessary to understand the basic
structure of the securitization industry and how the various parties to this proceeding
fit into it. An understanding of the business relationships and economic incentives in
the securitization industry shows that the Proposed Settlement is not in the interests of
the Covered Trusts, but is instead in the interests of BONY and BofA.

A. An Overview of the Mortgage Securitization Transaction

20.

21.

22.

23.

24,

Securitization is a financing mechanism based on segregating selected cashflows of a
firm from the firm’s liabilities in order to enable investment based solely on the risks
inherent in the selected cashflows, rather than in the total package of the selected
cashflows’ risks as well as all of the firm’s other assets and liabilities.

Thus, with mortgage securitization, the idea is that investors will be able to invest
solely in the risks associated with the mortgages (credit risk and rate risk), rather than
in all the risks attendant to an investment in a mortgage lender as an operating entity,
such as agency risk' and asset substitution risk.?

This type of financing is often advantageous for both investors and borrowers.
Investors can invest in a more targeted, bespoke package of risks than if investing in
an operating firm, and securitization borrowers may be able to raise capital at a lower
cost than if they borrowed directly. For example, a firm with high quality cashflows,
but significant liabilities can raise funds at costs set solely on the quality of the
cashflows. Thus, a petroleum company with excellent cashflows but major
environmental liabilities might be able to borrow itself at BBB rates, but it could raise
funds through securitization at AAA rates.

For mortgage-backed securities to be a viable financial product, investors need to be
confident that they are subject to the risks in which they believed they invested—and
no others. Thus, if investors believe that they are assuming credit and rate risk and
find out instead that they are subject to agency or asset substitution risk, they will be
wary about investing in the mortgage-based securities in the future.

Therefore, a central goal of mortgage securitization is to remove as much uncertainty
as possible from the investment. This means utilizing deal structures that minimize
agency costs, avoid the possibility of bankruptcy court supervision, and use credit
enhancements to ensure regular cash flows to investors.

'E.g., the risk the firm’s managers will make bad and possibly self-interested decisions regarding the

firms’ assets and liabilities.

: E.g., the risk the firm will substitute credit card receivables for mortgages as its assets.
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25. To this end, private-label residential mortgage securitizations—meaning those
mortgage securitizations not guaranteed by the federal government or government-
sponsored entities—are done by segregating the mortgages3 into a “bankruptcy
remote” en‘[ity.4 In the typical private-label residential mortgage securitization (and
all of the securitizations at issue in this Proceeding), this is done in a two-step
process.5 A financial institution (the securitization “sponsor” or “seller’”) owns a pool
of mortgages, which it either generated itself (“originated”) itself or purchased. The
sponsor sells the loans to a special-purpose subsidiary (the “depositor”) that has no
other assets or liabilities. This is done to segregate the mortgages from the sponsor’s
assets and liabilities. The sale makes the mortgages “bankruptcy remote” meaning
that they cannot be consolidated with those of the sponsor in the event the sponsor
files for bankruptcy or is placed in an FDIC receivership.

26. The sponsor, however, still controls the depositor, so there is still agency and asset
substitution risk. (Additionally, there. would be undesirable consolidation for
accounting and U.S. tax purposes.) For example, the sponsor could dividend the
mortgages up from the depositor or have them sold. Therefore, mortgage
securitizations involve a second transaction. The depositor sells the mortgages to a
specially purpose entity, typically a trust. The trust pays for the mortgages by issuing
certificates of beneficial interest, which the depositor (or its underwriting affiliate)
then sells to investors.

27. A trust is commonly used for residential mortgage transactions for reasons that are
not germane to this litigation.

Y For the purposes of this report, except when otherwise noted, I use the term “mortgage” in its colloquial
sense as referring to both the note and the security instrument.

“ My description of securitization refers to private-label residential mortgage securitizations, like the
Covered Trusts. The structure of Ginnie Mae, Fannie Mae, and Freddie Mac securitizations is distinctive.

3 The process I describe here applies to securitizations done under Pooling and Servicing Agreements. A
small subset of residential mortgage securitizations, including 17 of the 530 Covered Trusts, are not governed by a
Pooling and Servicing Agreement. Instead, they are governed by a combination of two documents: a Sale and
Servicing Agreement and an Indenture, These 17 Covered Trusts are Delaware statutory trusts, not New York
common law business trusts. For the Delaware statutory trusts, the Sale and Servicing Agreement covers the transfer
of the mortgages from the sponsor to the depositor to the trust and also provides for the servicing of the mortgages.
The trust has a Delaware statutory trustee with no duties other than being a Delaware entity and complete
indemnification,

The Sale and Servicing Agreement does not govern the issuance of the securities by the trust. Instead,
those securities (called notes, rather than certificates) are issued under a subsequent indenture. Under the Indenture,
the trust transfers the mortgages to the indenture trustee (BONY) in trust to secure repayment of the notes issued by
the trust under the indenture.

The contractual rights of the noteholders under the indenture are not identical to those of certificateholders
under PSAs. For example, the Event of Default provisions of the indentures are materiatly different from the PSAs
in terms of what is an Event of Default, the ability of noteholders to waive Events of Default, the remedies available
to the indenture trustee, and the Event of Default notice requirement. See, e.g., Indenture Dated as of September 30,
2004, CWABS Asset-Backed Notes Trust 2004-SD3, Articles V-VI.

Because most of the Covered Trusts are governed by PSAs, I will refer to PSAs throughout this report
rather than Indentures. The different rights of the noteholders under the indentures, however, is an important point
as BONY
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Securitization investors want their investments held by a firm that operates
robotically, following a nearly complete pre-programmed set of instructions. They do
not want the firm’s managers exercising discretion in all but a few narrow
circumstances: dealing with defaulted loans and dealing with a default by a manager
of the firm. Even then, in both cases, discretion is still limited by contractual
provisions requiring or forbidding particular actions.

The reason that securitization investors want only very limited and closely cabined
exercise of discretion by servicers and trustees is because greater range of discretion
could result in mismanagement of trust assets (agency costs), asset substitution, or
non-contractual  liability. Securitization  trusts allocate losses among
certificateholders via a contractual subordination system known as a “cashflow
waterfall”, See PSA §§ 4.02, 4.04.° Losses are borne first by those at the bottom of
the waterfall, and only once the position of those at the bottom has been wiped out are
the losses then borne by those higher up.’

Such a system only works if there are no non-contractual creditors, such as tort and
tax creditors. The concerns about agency costs, asset substitution, and non-
contractual liability are for certificateholders all aspects of credit risk. But they are
aspects of credit risk distinct from the credit risk on the mortgages themselves.

Limitation of credit risk, as well as accounting and tax treatments mandate that the
trust be essentially passive; it is little more than a shell to hold the mortgages and put
them beyond the reach of the sponsor’s creditors.® Use of a trust form requires a
trustee to hold legal title to the mortgages in trust for the certificateholders.

Mortgages, however, need to be managed. Billing statements must be mailed and
payments collected. Tn theory, this management role could be performed by the
trustee; such is the duty of indenture trustees for corporate and municipal bonds.
Instead, it is handled by another party known as a “servicer”. The reason the roles of
trustee and servicer are separate is because servicing is frequently done by the
sponsor or one of its affiliates. (Indeed, historically servicing was often a profitable
endeavor and one that offered countercyclical revenues to mortgage origination.)

If the sponsor (or an affiliate) were to do the servicing and hold the mortgages in trust
for the certificateholders, the mortgages might not be bankruptcy remote from the
sponsor. There would be a real risk that if the sponsor were to end up in bankruptcy
or receivership the mortgages would be treated as if they were the sponsor’s, but
pledged as collateral for a loan from the certificateholders. This could result in the

“ PSA citations in this report refer to the Pooling and Servicing Agreement for Countrywide Alternative

Loan Trust 2005-35CB, dated July 1, 2005. While [ cite consistently to this particular PSA for convenience, none of
the provisions cited are particular to this PSA or to its shelf. Instead, they are standard throughout Countrywide
PSAs, include those at issue in this Proceeding.

71 oversimply the waterfall here. In most securitizations there are separate waterfalls for principal and

interest payments and sometimes payments above a certain level are allocated differently than those below that

level.

¥ See Anna Gelpern & Adam J. Levitin, Rewriting Frankenstein Contracts: Workout Prohibitions in

Residential Mortgage-Backed Securities, 82 S. CALIF. L. REV. 1075, 1081-84 (2009).
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certificateholders not getting the contractual loss allocation that was the basis for their
investment.’

Accordingly, securitization splits the management and title holding functions. The
mortgages are managed by the servicer. The servicer is sometimes called a “Master
Servicer.” Depending on the particulars of a securitization, the servicer will either
handle the servicing of the loans directly or subcontract it out to “subservicers.”

Title to the mortgages is held by a trustee. The trustee’s role in mortgage
securitization transactions is primarily ministerial. Beyond holding title to the
mortgages, the major responsibilities of the trustee are: to verify that the mortgage
loans deposited in trust have the proper documentation; to remit payments received
by the trust to the certificateholders according to the trust’s “cashflow waterfall”; to
make periodic reports to the certificateholders on trust performance, PSA § 4.06; and
to serve as a financial backstop for the servicer, so that if the servicer ceases to
perform its duties, the trustee will take over the servicing function or hire a third party
to do so. See, e.g., Jason H.P. Kravitt et al., SECURITIZATION OF FINANCIAL ASSETS, §
0.01[B]|3] (2d ed)).

The particular ministerial tasks a trustee performs depend on the securitization;
sometimes the ministerial tasks are contracted out to various agents, such as
document custodians, payment agents, and trust administrators. The trustee does not
handle the daily management of the mortgages.

A single transactional document called a Pooling and Servicing Agreement (PSA)
usually controls the transfer of the mortgages from the sponsor to the depositor, from
the depositor to the trust, the creation of the trust, and the issuance of the certificates.
The PSA also governs the management of the mortgages by the servicer and the
trustee.

B. The Securitization Triangle

38.

As the preceding section has detailed, securitization involves at least a quartet of
financial entities: the sponsor, the depositor, the servicer, and the trustee. As the
depositor is a wholly-owned subsidiary of the sponsor, it can be disregarded for most
purposes and treated as virtually synonymous with the sponsor. The sponsor is
referred to as the “seller” in Countrywide PSAs because Countrywide securitizations
could include loans from more than one Countrywide origination channel (i.e., Park
Monaco, Park Granada, Park Sienna), each of which is a separate “seller”, To avoid
confusing terminology, I use the term sponsor instead of seller. Thus, a securitization
transaction is really a triangle between the sponsor, servicer, and trustee. Each of
these entities has distinct liability and compensation.

% It is impottant to note, that the bankruptcy remoteness of the trust does not mean that the trust’s potential

claims against the depositor and sponsor are in any way limited. Bankruptey remoteness here is about the inability
of other creditors of the sponsor to recover from the trust’s assets and about the trust’s inability to file for
bankruptcy itself,
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1. The Role of Sponsors

39.

40.

The securitization sponsor (through the depositor) sells mortgages to the trust. The
sponsor’s compensation in the transaction is the proceeds of the sale (typically the
trust certificates). The sale includes a set of representations and warranties by the
sponsor about itself and the mortgages. To the extent that mortgages do not conform
with the representations and warranties, it means that the sponsor was overpaid for
the mortgages.

The critical representations and warranties deal with the underwriting of the
mortgages, the accuracy of the borrowers’ credit information, and the credit and
collateral documentation. If the mortgages do not conform to the representations and
warranties, then the sponsor may be obligated to repurchase them. PSA §§ 2.03,
2.04. The sponsor thus has representation and warranty liability on the mortgages.

2. The Role of Servicers

41.

42.

43.

In this case, the servicer is an affiliate of the sponsor. The servicer is compensated in
a number of ways. First, the servicer receives a “servicing fee”. This fee is between
25 and 50 basis points annually on the unpaid principal balance of the mortgages in
the trust. The particular rate depends on the type of mortgages securitized. The
servicing fee gets paid before any money flows to certificateholders in the cashflow
waterfall. Second, the servicer may receive an “excess servicing fee”. This fee is the
spread between the interest rate on the mortgages and the interest rate the trust must
pay to the certificateholders minus the servicing fee and the trustee’s fee. For
adjustable or step-rate loans, the excess servicing fee can vary over time. Third, the
servicer gets to keep any “float” generated. Servicers collect mortgage payments on
the 1™ of the month, but are not obligated to remit them to the trustee until the 25" of
the month. In the interim, the servicer may invest the mortgage payments (subject to
investment restrictions) and keep the investment earnings. Fourth, servicers are
entitled to keep most types of “ancillary fees” they collect. These include late fees,
various ministerial fees charged to homeowners, and a variety of fees relating to
defaults, forbearance, loan modification, and foreclosure.

The servicer’s primary duty is to manage the mortgage loans, meaning collecting
payments and remitting them to the trust and, if a loan defaults, handling the default
per the standards required by the PSA. Servicers’ incentives in managing defaulted
loans may diverge from those of the trust because servicers are paid before the
certificateholders—they are in effect the senior creditors of the trust. See Adam J.
Levitin & Tara Twomey, Mortgage Servicing, 28 YALE J. ON REG. 1 (2011). As
senior creditor of the trust, servicers have little incentive to maximize the return on a
loan in a foreclosure sale once their own fees are paid.  Similarly, servicers are
incentivized to foreclose rather than restructure a defaulted loan, even if a
restructuring would maximize value for the trust, because the foreclosure results in a
certain recovery of funds for the servicer. 7d.

Servicers are also responsible for ensuring that mortgage documentation is correct.
Upon receipt of the mortgages, the trustee is required to present the servicer with an
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“exceptions report” detailing noncompliance with the trust’s documentation
requirements. The servicer is then obligated to remediate the documentation
problems. Remediation must be done at the expense of the servicer and the sponsor
(again, typically an affiliate of the servicer). In my experience, exceptions reports for
a typical securitization will contain hundreds to thousands of documentation problems
requiring remediation. The expense of doing so would be not insignificant, which
incentivizes a servicer not to undertake the remediation of exceptions.

44, The servicer is also required to give notice of violations of the sponsor’s
representations and warranties, and act as a prudent servicer (which includes the duty
to enforce putbacks).'o When servicers are affiliates of sponsors, as the servicer is
here, they are disincentivized from giving notice of or enforcing representation and
warranty violations, which would be costly to their sponsor affiliates. Although
servicers are entitled to compensation from the sponsor for their costs in enforcing
putbacks of representations and warranties, this compensation is without interest and,
more importantly, is only available if the putback is successful. PSA § 2.03(c). If the
sponsor successfully denies the breach of the representations and warranties, then the
servicer is stuck with the costs of the putback effort. As a result, servicers are
strongly disincentivized to prosecute representations and warranties, particularly if
the sponsor is an affiliate, as it is in the case of the 530 Covered Trusts in this
Proceeding.

45, Servicers thus have contractual liability for servicing of the loans, document
exception remediation, and failure to give notice of or enforce representation and
warranty violations. They also have adverse incentives to comply with all of their
duties. To the extent that the servicer can avoid compliance with its own duties, it not
only benefits itself, but also the sponsor, which is able to retain the benefit of having
sold noncompliant mortgages for compliant mortgage pricing.

46. Yet servicers are gatekeepers for the information necessary to determine their own
liability. They are also the gatekeepers for the information necessary to determine the
sponsor’s liability for representation and warranty breaches, and their own
compliance or noncompliance with their duties. a

3. The Role of Trustees

47. Trustees are the final part of the securitization triangle. Trustees perform some rote
ministerial tasks and provide limited oversight of servicers. This oversight obligation

1% Additionally, servicers have liability for “advancing” payments to the trust. PSA § 4.01. If a mortgagor
fails to pay on the mortgage, the servicer must advance the payment out of its own pocket to the trust, so long as
recovery of the advances from the mortgagor or its property are reasonably foreseeable. The duty to advance
ensures regular cashflows for investors, which is important because fixed income investor often have regular
liquidity needs of their own. The servicer’s advances are reimbursed—but without interest—from any recovery
from the mortgagor (such as foreclosure sale proceeds), and if that is insufficient, then from the payments on the
other mortgages held by the trust. The servicer’s recovery of advances is also senior to the certificateholders in the
cashflow waterfall.

"' The PSAs give the Trustee the power to acquire certain information from the servicer that is necessary to
determine compliance. In this case it appear
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typically requires no particular action prior to an Event of Default, and the trustee is
not deemed to have knowledge of an Event of Default unless notified. PSA §
8.02(viii). Prior to an Event of Default, the trustee can be held liable for negligent
actions or omissions or willful misconduct.'

Following an Event of Default the trustee must act as a prudent person would under
the circumstances. PSA § 8.01.

Trustees are compensated with a fixed fee rate based on the unpaid principal balance
of a trust. BONY’s compensation for the Covered Trusts was nine-tenths of a basis
point or 0.009% (0.00009) of the unpaid principal balance of a trust. PSA § 8.05.
Trustees are also indemnified by the servicer for any liability, loss, or expense
incurred in any legal action related to the PSA that is not taken at the direction of the
certificateholders and is in good faith and taken with due care. PSA § 8.05.

Investors in securitizations typically have the right to enforce the duties of the
servicer or the representations and warranties of the sponsor through a demand on the
trustee to act. Such a demand, however, typically requires compliance with a
collective action clause that mandates that it be supported by 25% of the voting rights
of the certificates, sometimes in each class of certificates. PSA §§ 8.01(iii), 8.02(iv),
10.08. The trustee controls the list of the certificateholders who are otherwise
anonymous to each other, unless the requisite number of certificateholders gather to
demand the list from the trustee. The certificateholders must also offer the tfrustee
indemnity for its actions. PSA § 10.08. Only if the trustee refuses to act for 60 days
following notice and indemnity may a certificateholder bring suit regarding the PSA.
PSA § 10.08. The trustee is removable only upon the action of certificate holders
representing 51% of the voting rights of the certificates. PSA § 8.07. Thus, trustees
are typically the gateway to claims against servicers, and servicers are the gateway to
claims against sellers for mortgage underwriting violations.

The result of this set-up is a self-protective triangle that controls access to information
necessary to enforce trust rights but none of the members of the triangle have any
incentive—and in fact are disincentivized—to do so. As a result, it was easy for non-
compliant mortgages to be securitized with the losses being borne by the
certificateholders, rather than being placed on the sponsors as the result of
representation and warranty enforcement. The entire design of the system by sell-
side deal attorneys greatly benefits sponsors and facilitated the securitization of the
bad loans that fueled the housing bubble and primed the financial system for the acute
crisis in the fall of 2008,

12 Under common law, a trustee can never be exculpated from the duties of good faith, care, and loyalty, no matter
the limitations in the trust document. Robert H. Sitkoff, Trust as “Uncorporation”: A Research Agenda, 2005 ILL.
L. REV. 31,39 (2005). See also Beck v. Manufacturers Hanover Trust Co., 218 A.D.2d 1, 12 (N.Y. App. Div. Ist
Dep’t 1995); Dabney v. Chase Nat'l Bank, 196 F.2d 668 (2d Cir. 1952) (Hand, L., J.); Untr, TRUST CODE § 1008, 7C
U.L.A. 258 (Supp. 2004); RESTATEMENT (SECOND) OF TRUSTS § 222 (1959). It is worthwhile noting that an
organization form exists that offers trustees the potential for complete exculpation, including from good faith duties.
This is the Delaware statutory trust. 12 DEL, CODE ANN. § 3807(a). See also Sitkoff, supra.
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a. The “Pocket Trustee” Problem and BONY's Relationships with Bank of America

52.

53.

54.

55.

56.

Trustees also lack any incentive to be pro-active and they are strongly incentivized to
turn a blind eye to servicer malfeasance and non-compliance. This is because trustees
are selected by securitization sponsors, not by investors. Trustees get their business
from sponsors. While trustees represent the investors, their client is the sponsor.
BofA, not the certificateholders, 1s BONY’s customer.

Moreover, there are often close, repeat business relationships between securitization
trustees and securitization sponsors. Fischel Report at § 32. BONY, for example,
gets two-thirds of its private-label residential mortgage securitization trusteeships

from BofA. Adam J. Levitin & Tara Twomey. Morigage Servicing, 28 YALE J. ON
Rec. 1 60'63 (2011), BONY was olso [
_ Stanley Dep. at 27-29.

BONY’s Litigation Expert Professor Fischel assumes that these “preferred trustee”
relationships are unproblematic because they are common. He is mistaken. See In re
E. Transp. Co. (The T.J. Hooper), 60 F.2d 737, 740 (2d Cir. 1932) (Hand. L., J.)
(common industry practice may nonetheless be negligent). Professor Fischel does not
consider how the repeat business relationship might affect the incentives of the trustee
when dealing with a default by the sponsor. The “preferred trustee” remains
“preferred” only so long as it is compliant with the wishes of the sponsor. In other
words, to be a “preferred trustee,” it is necessary to also be a “‘pet trustee” or “pocket
trustee.” And that means turning a blind eye to the sponsor and affiliated servicer
breaches.

Furthermore, despite his extensive use of public securities data for his report,
Professor Fischel fails to note that BONY had as of the end of 2012 a $1.5 billion
equity position in BofA (either for itself or for its clients), accounting for 1.21% of
BofA’s outstanding stock.”® This position makes BONY “long” on BofA, and thus
“short” on the enforcement of trust rights; to the extent that BofA can shed its MBS-
related liability at low cost, it should boost BofA’s equity price, which would in turn
benefit BONY (or BONY s asset management clients) as a shareholder.

BONY claims to have a
Griffin Dep. at 331.

Id. at 331-32.

Moreover,
as well as

vartous other mdividuals,
Id at

B 1t is unclear if this is an investment for BONY’s own account or an investment managed for others.
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b. BONY's Litigation Experts Fail to Recognize the Function of a Trustee in the Securitization

Context
57.

58.

59.

60.

61.

The reports of BONY’s Litigation Experts Professor Langbein and Mr. Landau are
both predicated on serious misunderstandings about the function of a securitization
trustee. Professor Langbein bases his report on the assumption that BONY’s actions
are to be judged by default trust law. Mr. Landau’s report, in contrast, assumes that
BONY as a securitization trustee is equivalent to a trustee under a corporate bond
indenture. Not only is it hard to square the assumptions of BONY’s Litigation
Experts with each other, but there are fundamental flaws in both, and those flaws
compromise the reliability and utility of their reports.

Professor Langbein appears to believe that it is general principles of trust law, such as
the “Principle of Necessary Powers” or “The Power to Compromise or Settle
Claims,” that apply in this Proceeding. To that end, he makes repeated reference to
general sources such as the Restatement (Third) of Trusts. Professor Langbein’s
central premise is that “a trustee has all the powers necessary to perform the trust.”
Langbein Report at 3.

Professor Langbein’s contentions of broad trustee powers make no sense within the
context of the economics of securitizations. Securitization trustees are paid very little
(less than a single basis point!) because they are expected to do very little. Professor
Langbein would have the Court believe that sophisticated investors would entrust the
fate of their investment to a trustee given wide authority, but with little liability or
compensation. If Professor Langbein’s contentions were correct, there would be a
dramatic mismatch between BONY’s powers as trustee and its accountability in the
exercise of those powers.

Professor Langbein must be read one of two ways: either his claims beg incredulity
because a securitization trustee simply does not have the expansive powers described
by Professor Langbein; or Professor Langbein’s claims are incomplete because in
describing the expansive powers under default trust law, he fails to describe the
equally expansive duties attendant to the exercise of broad powers.

The thrust of Mr. Landau’s position is that so long as the Trustee complied with
“industry custom and practice” the Trustee has met its obligations and acted
reasonably. Mr. Landau’s description of “industry custom and practice” is flawed
because the duties of a securitization trustee are distinct from those of many types of
corporate trustees, including the fact that securitization trustees perform a financial
backstop role for the servicer and represent multiple classes of certificateholders.
However, as a threshold matter, even if Mr. Landau’s discussion of industry custom
and practice were correct, that is hardly evidence that the settlement should be
approved. The standard for approval of the settlement is not whether the trustee
complied with industry standards, not least because industry standards may be
problematic. See, e.g., In re E. Transp. Co., 60 F.2d at 740.
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C. The Inside Investors (the “Protective Committee)

62. The Inside Investors are a group of financial institutions that have banded together to
act as a type of bondholder “protective commiittee”'* regarding the MBS.

63. A number of the Inside Investors have business relationships with Bank of America
outside of this litigation. It would be surprising if most or all of the Inside Investors
were not derivatives and repo counterparties, creditors, debtors, or equityholders of
Bank of America in some context. The Federal Reserve Bank of New York has a
unique business-regulatory relationship with BofA, and BofA is one of Freddie Mac’s
major business partners with a clear interest in preserving that relationship. Federal
Housing Finance Agency Office of Inspector General, Evaluation of the Federal
Housing Finance Agencyv’s Oversight of Freddie Mac’s Repurchase Seitlement witl
Bank of America, Evaluation Report EVL-2011-006, Sept. 27, 2011, at, 22, 25, 29, 31
n.58 (discussing how Freddie Mac failed to prosecute many repurchase claims
because of its interest in maintaining its business relationship with BofA); Federal
Housing Finance Agency Office of Inspector General, Follow-up on Freddie Mac's
Loan Repurchase Process, Evaluation Report EVL-2012-007, Sept. 13, 2012, at 10,
12 (noting that Freddie Mac believed that it “would not recover enough from a more
expansive loan review process to offset the loss of business from loan sellers™ like
BofA); Dep. Ex. 201.

64.  According to NASDAQ’s listing of the largest institutional holders of the stock of
Bank of America Corporation, a number of the Inside Investors hold sizable equity
stakes in Bank of America. " (It is unclear to the extent this reflects the Inside
Investors own funds and those that they manage on behalf of clients, but the
distinction is immaterial here.) It is possible that some of the Inside Investors are
invested in securitizations not covered by the Proposed Settlement for which BofA
may have liability, such as Merrill Lynch and First Franklin securitizations. Like the
Trustee, the Inside Investors have interests that indicate they may be “long” on BofA,
and hence “short” on maximizing recovery to the Covered Trusts. I have seen no
indication that BONY verified one way or the other.

Deposition testimony has also established that
Waterstredt Dep. at 151-

52.

66. Additionally, BofA was the largest single equityholder in Blackrock and has a seat on
its board of directors. Sree Vidya Bhaktavatsalam, Bank of America, PNC Unload
$8.3 Billion of BlackRock Shares, Bloomberg, Nov. 9, 2010 (BofA as BlackRock’s
largest shareholder); Sree Vidya Bhaktavatsalam, BlackRock Says Montag Joins
Board as Krawcheck, Linsz Depart, Bloomberg, April 7, 2011 (Bank of America
Corp.'s joins BlackRock's board).

'* 1 by no means suggest that the Inside Investors banded together to “protect™ all investors in the Covered
Trusts. In fact, it is just the opposite. Historically, protective committees were creatures of bond houses and their
trustees. They would consist of hand-picked favored creditors of the bond houses, which controlled the non-public
lists of bondholders and operated to protect the bond houses from other investors.

5 Lip://www.nasdag.conVsymbol/bac/institutional-holdings.
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67. Moreover, recent media reports suggest that one of the Inside Investors, the Federal
Reserve Bank of New York, may have its own reasons to support BofA, unlike other
investors. Specifically, the Federal Reserve Bank of New York confidentially agreed
to support BofA in other litigation against AIG and released any claims it had against
BofA in exchange for a nominal settlement payment. Gretchen Morgenson,
Promises, Promises at the New York Fed, N.Y. Times, Mar, 3, 2013, at BUI;
Gretchen Morgenson, Don’t Blink, or You'll Miss Another Bailout, N.Y. Times, Feb.
17, 2013 at BU1. This indicates that for whatever reason (its own economic self-
interest or the interests of its member banks), the Federal Reserve Bank of New York
has an interest in protecting BofA from mortgage litigation.

68. Even within the Covered Trusts, the Inside Investors are not representative of other
certificateholders in the following ways:

o First, the particular 189 Covered Trusts in which the Inside Investors have 25% of
the Voting Rights may have a different collateral makeup than the other 341
Covered Trusts.'® To wit, the trusts in which the Inside Investors have 25% of the
Voting Rights may have more subprime or Alt-A collateral than the other trusts or
vice-versa.

e Second, the Inside Investors may not be invested in similarly exposed tranches of
the Covered Trusts to the certificateholders in general. They may be concentrated
in the senior tranches, for example. If so, they would likely not have incurred
much if any credit losses, but the market value of their certificates would be
severely depressed because of the uncertainty of future losses for the trusts. The
settlement might increase the market value of their certificates even if they are not
compensated for actual losses. In such a situation, the Inside Investors would not
be particularly concerned about the level of compensation for actual or future
losses, as long as the market value of their certificates was increased. If so, their
interests would not be representative of many other certificateholders

e Third, if the Inside Investors accumulated part or all of their positions in the
Covered Trusts at distressed prices they would have different incentives regarding
the Proposed Settlement from an investor that purchased at par. As I understand
it, the Inside Investors have refused a number of discovery requests regarding the
details of their positions, including dates and prices at which they purchased their
positions. Absent this information, it is impossible to determine whether the
Inside Investors are representative of the certificateholders in general. Nothing in
the record appears to support an inference that BONY ever attempted to
determine the representativeness of the Inside Investors for the certificateholders
in either the 189 Covered Trusts in which the Inside Investors have at least 25%
of the Voting Rights or in the other 341 Covered Trusts.

'S At the time the Inside Investors filed their statement in support of the settlement, they held at least 25%
of the voting rights in 189 Covered Trusts, but not in the remaining 341 Covered Trusts. See Doc. No. 124, p. 5.
The Inside Investors’ holdings may have changed since then, but for purposes of my report I rely on these figures.
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Additionally, counsel for the Inside Investors has expressly stated that the Inside
Investors did not represent the interests of absent certificateholders during
negotiations. Doc. No. 250, at 13 (Inside Investors’ Response Brief).

Professor Fischel’s report contends that because the Inside Investors support the
settlement it means it is reasonable. Professor Fischel notes, “Presumably, these
highly sophisticated Institutional Investors...were perfectly capable of assessing the
Settlement’s reasonableness and adequacy in light of their economic self-interest
since they had the most to lose by settling for too low an amount.” Fischel § 26.

The Inside Investors’ support of the settlement cannot be taken as evidence for its
reasonableness. The only conclusion that can be reached from the Inside Investors’
support of the Proposed Settlement is that it is good for the Inside Investors, who may
or may not be representative of the other certificateholders.

Further, the Insider Investors’ letters to BONY notifying BONY of an Event of
Default and directing BONY to undertake action provided an opportunity for BofA to
create certainty about its exposure to PLS related litigation.!”  The Inside Investors’
support for the Proposed Settlement is therefore uninformative.

Additionally, Professor Fischel’s assumption appears uninformed. Some of the Inside
Investors’ extraneous relationships with BofA are matters of public record, such as
Bank of America’s ownership stake in Blackrock. Others are part of the discovery
record that Professor Fischel apparently did not consider as he refers solely to AIG’s
Verified Petition, which was filed before discovery.  The likelihood of any major
financial market participants like the Inside Investors lacking direct or indirect
business relationships with or financial ties to BofA outside of the Covered Trusts is
incredibly low. The Inside Investors’ interests m BofA cut against Professor
Fischel’'s assumption that their support of the settlement is indicative of the
settlement’s reasonableness.

BONY’s Litigation Expert Mr. Burnaman, makes a similarly flawed assumption with
respect to his theory that the negotiated settlement amount is the market price for
BofA’s lability. Bumaman Report at 28. As a necessary condition for this theory,
Mr. Bumnaman assumes that the settlement was reached by “truly adversarial
counterparties negotiating at arms length.” Jd. at 12. Mr. Burnaman admits no basis
for this foundational assumption, id. at 9, and fails to acknowledge that BofA’s
repurchase liability is defined by the trust documents, not by what any particular
subset of certificateholders is willing to agree to, particularly when the Trustee failed

Moreover, there is evidence that the Inside Investors actually benefitted from cutting
a deal with BofA. Not only could they control the shape of the negotiations and thus
craft a deal that was in their interests (but not necessarily the interests of other
certificateholders), but they were able to get their attorneys fees covered and secure a

17 Creation of certainty about PLS-related litigation exposure is hugely important to BofA because of it is

believed to be one of the factors dragging down its share price and pushing its market capitalization some $85
billion dollars below its book value. hip://finance vahoo.com/q/ks?s=BAC+Kev+Stanstics,
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release from the indemnity that they were required to provide to BONY under PSA
§§ 8.02(ix). See Doc. No. 3, at Ex. C (Side Letter) (unwinding Inside Investor
instructions).

D. BONY Failed to Honor its Obligations to Each Individual Covered Trust

76.

77.

78.

79.

80.

81.

BONY is not a generic trustee. No such entity can exist—a trustee only exists for a
discrete trust corpus. In this proceeding there are 530 legally distinct trusts.
Accordingly, BONY wears 530 separate legal hats in this Proceeding. BONY
appears in this Proceeding as “BONY as trustee for trust 17, “BONY for trustee for
trust 27, “BONY as trustee for trust 3”... all the way through “BONY as trustee for
trust 530.” Crosson Dep. at 79-81. In each case, BONY has distinct contractual and
fiduciary duties that may in fact conflict with each other.

The distinct legal identity of these trusts is at the heart of securitization. The whole
point of securitization is that the trusts are not Countrywide. Instead, each trust is a
distinct pool of assets, a separate firm.

While BONY appears to believe that for administrative convenience it may treat all
of its trusts as a single entity and the BONY Litigation Expert reports treat the trusts
as an aggregate entity, doing so is contrary to the fundamental nature of
securitization. The 530 trusts are as legally distinct as 530 people.

BONY owes each trust a separate and distinct duty of care, and that involves
evaluating each trust’s specific rights as set forth in the trusts’ governing agreement.
These rights often vary in subtle ways between trusts, including in the representations
and warranties made to the trusts. They also may vary in terms of the rights of the
certificateholders or noteholders regarding Events of Default. This is certainly the
case as between 513 trusts governed by Pooling and Servicing Agreements and the 17
trusts governed by Indentures. Fulfilling a duty of care to each trust would involve, at
the very least, a consideration of the specific rights of the trust.

Because cach trust is its own separate entity and the Trustee has an individual
trusteeship with respect to each Covered Trust, any settlement or potential recovery
must be evaluated on a trust-by-trust basis. This is particularly true, where there may
be a limited source of recovery. See Fischel Report at § 37. Indeed, Countrywide’s
purportedly limited resources was allegedly a major consideration for BONY when
approving the Proposed Settlement. Because of its alleged resource constraints, the
recovery for any one trust reduces the assets available for the other trusts. This means
that BONY’s various trusteeships may be competing with one another for the same
resources and BONY must now allow recovery for one trust to prejudice another.

articularly problematic because

but the Inside Investors do
not even have 25% of the voting rights in 341 of the trusts. There is no evidence that
BONY took any steps to determine whether those 341 trusts or any subset of them
had distinct rights from those in which the Inside Investors had 25% of the voting
rights.

The lumping together of the 530 trusts is
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A perfect example of the problems with treating the trusts as an aggregate entity Is
BONY’s allocation methodology. If approved, each Covered Trust will be paid its pro
rata share of the Settlement Amount based solely on each Trust’s losses. But because
each Trust is comprised of different collateral, different ratios of collateral types, and
other factors affecting the likelihood that any particular Trust suffered more or less
losses as a result of breaches of representations and warranties, the allocation will
unduly advantage some Trusts and prejudice others. BONY could not possibly
approve of such an allocation if it were actually performing its trusteeship faithfully
to each Trust individually.

The Inside Investors lack any holdings whatsoever in many of the Covered Trusts, yet
continue to prosecute the Proposed Settlement that impacts all investors in all of the
Covered Trusts. The Inside Investors seek not only for a majority to oppress a
minority within some trusts, but for a minority to oppress a majority in other trusts
and for non-investors to oppress investors in yet other trusts. Everything about this is
contrary to nearly 75 years of business trust law, where since 1939 majorities cannot
bind minorities in any way that affects minorities’ right to payment. Moreover, an
Article 77 proceeding is not an ersatz bankruptcy proceeding under which a majority
of creditors can bind a minority. The preferences of the Inside Investors are not those
of all investors.

Nonetheless, Professor Fischel’s report concludes that the Inside Investors are doing a
great favor for the 341 trusts in which they do not hold 25% of the Voting Power.
Fischel Report at § 34. He assumes that these other 341 trusts will likely get nothing
outside of the proposed settlement. Professor Fischel’s assumption is unfounded.

The certificateholders in the other 341 trusts can—if they so choose—organize and
pursue their own remedies and possibly their own settlements. Indeed, the attorneys
for the Inside Investors, Gibbs & Bruns, were competing with another firm (Talcott
Franklin P.C.) for organizing investors. Alison Frankel, Did Gibbs pre-empt rival
investor group in BofA’s MBS deal? REGUTERS, Oct. 3, 2011, ar
http://blogs.reuters.com/alison-frankel/2011/10/03/did-gibbs-pre-empt-rival-investor-
group-in-bofas-mbs-deal/. Talcott Franklin P.C. promised to take a more aggressive
approach than that of Gibbs & Bruns. /d.

By expanding the Proposed Settlement to cover the other 341 trusts, the Inside
Investors took power that was not theirs to use and imposed themselves on trusts and
beneficiaries where they had no right to do so.

By dragging in the other 341 trusts, the Inside Investors effectively forestalled any
alternative global settlement and thereby made their settlement possible. This was
only feasible, however, if BONY was complicit. If BONY had recognized its 530
legally separate roles, it might not have consented in at least 341 cases to be part of
the Proposed Scttlement. BONY’s disregard of the Covered Trusts’ legal
separateness inured to the benefit of the Inside Investors. It also benefitted BofA,
which was able to negotiate a low-ball global settlement, rather than getting ratcheted
into higher payments by successive settlements. And this benefitted BONY because
BONY will only get BofA’s future business if BofA finds BONY to be a sufficiently
docile trustee. See supra, 1Y 52-56.
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II. BONY’s ACTIONS IN NEGOTIATING THE SETTLEMENT APPEAR AIMED AT PROTECTING ITSELF
AND BANK OF AMERICA RATHER THAN THE COVERED TRUSTS

88.

Notwithstanding the position BONY’s Litigation Experts have taken—that the
Trustee acted reasonably in connection with Proposed Settlement—evidence in the
record reveals that BONY’s actions throughout the negotiation of the Proposed
Settlement have all been aimed at protecting itself and BofA rather than the Covered
Trusts, an unsurprising outcome given that BONY receives its trusteeship business
from BofA, rather than from the certificateholders.

A. An Event of Default Occurred Under the PSAs

89.

90.

91.

92.

BONY . The PSA does not require
“declaration” of an Event of Default.  Instead, an Event of Default simply occurs
under PSA § 7.01. While a trustee is not deemed to have knowledge of an Event of
Default prior to notice, once a trustee receives notice of an Event of Default, it is
required to proceed accordingly. PSA § 8.02(viii). PSAs require merely notice from
a requisite minority of certificateholders, not proof of allegations in the notice, and
the trustee’s assent is not required for an Event of Default.” PSA § 8.02(viii). There
is no language in the PSAs that requires proof or assent by the Trustee.

Indeed, it would make little sense if the PSAs were to require proof of allegations of
default. The Trustee and the servicer are the parties with access to the information
about servicer defaults: they, not the investors, have access to the loan files and
servicing records.

Irrespective, not just
contrary to what BONY s attormey Mr. Kravitt
has self-servingly claimed. Kravitt Deposition Transcript at 32. Instead, the PSA
requires certain voting thresholds.

The notice given by certificateholders is an exercise of contractual rights and must be

done in good faith.

Waterstredt Dep. at 99.
Moreover, the Trustee 1s not required to take action at certificateholder direction
without first receiving satisfactory indemnification. See PSA § 8.02(vi); see also id.

18 Again, I continue to refer to the Pooling and Servicing Agreement for Countrywide Altemative Loan

Trust 2005-35CB, dated July 1, 2005, as standard language (and often section numbering) among the Covered
Trusts’ PSAs, but also note that there is sometimes variation among the PSAs and that the 17 Covered Trusts
governed by Indentures are subject to provisions, including on Events of Default, that are materially different from
the Covered Trusts governed by PSAs. See supra notes 5, 6.

19 The PSAs provide: “the Trustee shall not be deemed to have knowledge of an Event of Default until a

Responsible Officer of the Trustee shall have received written notice thereof.” PSA § 8.02(viii). While this may not
be the wisest of contract structures, as “Anybody can allege that there in fact had been noncompliance within the
provisions of an indenture,” Kravitt Dep. at 32, it is the structure that BONY and the certificateholders all signed-up
for, and it is not BONY s to unilaterally second-guess.
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at § 10.08. In other words, anyone notifying the Trustee of an Event of Default is
required to put their money where their mouth is.

93.

Here, an Event of Default occurred.

(characterizing “advis[img BONY]| of facts and
circumstances constituting Events of Default under the applicable PSAs.”). These
letters stated the factual predicates for an Event of Default, and there is evidence in
the record that an Event of Default occurred:

o First,

. See, e.g., Waterstredt
Robertson Dep. at 106-28.

e Second, BONY’s entry into settlement negotiations is itself evidence of an Event
of Default. BONY'’s negotiation and agreement to Proposed Settlement is an
exercise of discretion that could only be available to the Trustee after an Event of
Default.

Third, in November 2010, BONY’s attorney, Mr. Krawitt,

Aaster Servicer cou
Event of Default. See PSA § 7.02.

only be replaced 1 there was an

e Fourth, the terms of the Proposed Settlement themselves evidence servicing
failures. The Proposed Settlement contains a number of purported “servicing
improvements,” and BONY’s Litigation Expert, Mr. Bumaman, goes on at length
about their purported value to the Covered Trusts.

o Fifth, entry into the Forbearance Agreement is evidence that all partles believed
the 60-day Event of Default cure period was running. Dep. Ex. 46.2°

B. BONY Undertook No Investigation o_

94.  When an Event of Default occurs, the Trustee is held to a prudent person standard,

within 60 days unless the default is cured. PSA §§ 8.01, 7.03. The PSAs for the
Covered Trusts—unlike many other PSAs and corporate bond indentures—contain no
exception permitting the Trustee to delay notice if doing so would be in the best
interests of the certificateholders.

95.
Kravitt Dep. at 37-38: Bailey

See Dep. Ex. 44. These

are the actions of a pet trustee trying to ensure a future business flow, not the actions
of a trustee fulfilling its duties.
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Even the Inside Investors who support the Proposed Settlement have stated that they

Among other things,
Exhibit 16; Exhibit 18.
Lundberg Deposition Transcript at 149-161. BONY.

Without looking at loan-leve
documentation—which BONY was contractually entitled to under PSA § 3.07—
BONY could not determine if losses to the trusts were caused by underwriting
representation violations, document exceptions, or servicing violations, much less if
there was variation among the Covered Trusts, as might be expected given different
shelves and vintages.

C. BONY Acted to Avoid the Consequences of an Event of Default

98.

99.

100.

Instead of acting per its contractually prescribed duties, or at least _
, or seeking judicial guidance (such as

through an Article 77 proceeding), BONY acted to cover up the Event of Defauit.
BONY entered into the Forbearance Agreement with Bank of America (Exhibit 46)
as well as repeated extensions of the Forbearance Agreement, despite lack of any
express contractual authority to do so.

BONY’s failure to undertake any investigation of the Gibbs & Bruns allegations,
even while negotiating a settlement, is also consistent with attempting to cover up the
Event of Default.

Lundberg Dep. at 151-61.

And perhaps most tellingly, BONY’s attomney Jason Kravitt. emailed Bank of
America’s attorneys at Wachtell, Lipton, Rosen & Katz

, thereby relieving the
Trustee of its obligation to provide post-Event of Default notice to the

certificateholders as required under PSA §7.03. _
See Dep. Ex. 50; see also Dep. Ex.

44.
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BONY’s actions are particularly striking given what BONY’s counsel, Mr. Kravitt,
has written on the subject:

The trustee should prepare and send timely notice of the default to
investment holders. Most securitization agreements and TIA Section
315(b) require timely notice unless precipitous notice of a default
(other than a nonpayment default) might adversely affect the investors
in the trustee's view. In any case, not only should the trustee send an
initial notice, but periodic communications with investors may be
appropriate to both inform investors and protect the trustee from after-
the-fact second-guessing by investors.

Jason H.P. Kravitt, SECURITIZATION OF FINANCIAL ASSETS at § 9.03[B][2] (emphasis
added) (emphasis added).

BONY was strongly incentivized to cover up the Event of Default for several related
reasons.

First, many of a securitization trustee’s duties—and therefore authority—spring only
upon the occurrence of an Event of Default. See KRAVITT, supra 102, § 9.02[C][1].
Prior to an Event of Default, BONY as trustee was required “to perform such duties
and only such duties as are specifically set forth in [the PSA or Indenture].” PSA §
8.01(1). This means that prior to an Event of Default, BONY only had minimal
ministerial duties to perform.2| Following an Event of Default, however, BONY
would be required to act as a prudent person. PSA § 8.01. That requirement carries
with it significant responsibilities. KRAVITT, supra § 102, §§ 9.02-9.03; see also
Steven L. Schwarcz & Gregory M. Sergi, Bond Defaults and the Dilemma of the
Indenture Trustee, 59 ALA. L. Rev. 1037, 1046 (2008), (noting that “a prudent
indenture trustee will seek such direction from bondholders for any unilateral action
by the indenture trustee that entails a degree of risk.”) (emphasis added).

Second, the occurrence of an Event of Default could lead to the termination of the
Master Servicer. If that were to occur, BONY would have to step in as Master
Servicer or find a successor, a complicated task as BONY would be restricted in the
compensation it could pay a successor master servicer to the Basic Master Servicing
Fee (generally 25 basis points on the unpaid principal balance). PSA § 7.02. Other
types of servicing income, such as float, excess spread, and ancillary fees appear to be
expressly prohibited for a successor master servicer under the PSA.

Likewise, if BofA were terminated as Master Servicer or were insolvent, BONY
might be required to make advances to the trust. PSA § 4.01(b). While such
advances are reimbursable with interest, they can still place liquidity strains on an
institution, especially given the size and number of the Covered Trusts.

Additionally, if BONY had to assume the duties of Master Servicer, it would be
required to hold regulatory capital against the servicing rights, meaning that BONY

2! The law still imposes certain non-waivable duties on trustees both before and after an Event of Default.
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might have to raise equity capital in order to perform its servicing duties.”> Mortgage
servicing rights have the highest regulatory capital requirements (dollar-for-dollar
capital) of any type of asset. 12 C.F.R. Pt. 3, App. A, § 4(f)(4).

107. Third, notice of an Event of Default to certificateholders would increase the
likelihood that other investors and investor groups would exercise their rights under
the PSAs, or otherwise express competing views on how to deal with BofA.

108. Finally, notice of an Event of Default might have jeopardized BONY’s own
trusteeship. A simple majority of certificateholders may terminate a trusteeship. PSA
§ 8.07. If BONY had alerted the certificateholders to the Event of Default as required
by the PSA, the certificateholders might have started to ask uncomfortable questions
about BONY s relationships with BofA and BONY’s own performance under the
PSA (particularly in regard to ensuwring the cure of mortgage loan document
exceptions). Removal from a trusteeship would have been a major reputational lut to
BONY ’s trustee business and it would also cost it trustee fees.

109. Despite greater liabilities and duties, BONY’s compensation under the PSA remains
unchanged following an Event of Default. Irrespective of an Event of Default,
BONY is paid less than a single basis point on the outstanding principal balance of
the trusts. Because of the greater duties and potential liabilities, an Event of Default
would make BONY’s trusteeships less profitable and possibly unprofitable. This
compensation structure created an incentive for BONY to cover up the Event of
Default.

110, The problematic incentive structure hardwired into BONY’s compensation is well-
known to scholars of business trusts. Professor Marcel Kahan,

has wntten aboul the conflicts created by the compensation
of mdenture trustees:

The Trustee . . . receives no extra compensation for its own efforts if
its duties increase as a result of an Event of Default. The structure of
the trusteeship . . . creates few incentives for the trustee to act as an

effective representative of the bondholders. The trustee has no direct
monetary stake in preserving the value of the bonds, and neither the
trustee's compensations structure nor its pre-Event of Default duties
creates any incentives to do so. Prior to an Event of Default, the
trustee's basic incentive is to do nothing, as taking any action entails
effort for which the trustee is not compensated. To be sure, after an
Event of Default, the liability regime creates incentives to satisfy the
“prudent person” standard. It is, however, doubtful whether the fear of
liability alone is sufficient to induce the trustee to take optimal actions
to represent bondholder interests. Moreover, the lieightened post-Event
of Default duties create_incentives for the trustee to refrain from any

2 1t is unclear how a trustee would account for assumption of servicing duties under generally accepted
accounting principles (GAAP). If the trustee booked the servicing rights as an asset, however, then bank regulatory
capital requirements would apply.
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action that could triecer an Event of Default, such _as_investicating
suspicions of a default or giving a notice of default to the conpany.

Marcel Kahan, Rethinking Corporate Bonds: The Trade-Off Between Individual and
Collective Rights, 77 N.Y.U. L. REv. 1040, 1063-64 (2002) (emphasis added).

111. Third, BONY’s business relationship with BofA created a strong incentive for BONY
to avoid declaring an Event of Default. Declaring a master servicer Event of Default
could have resulted in the termination of BofA as Master Servicer. Not only would
that deprive BofA of servicing rights and the associated income, but it would
potentially spring servicing rating downgrades or cross-defaults on other contracts.
For a pocket trustee like BONY, such a move would endanger future business flows
from BofA with no benefit for BONY. Roughly two-thirds of BONY’s residential
mortgage-backed securities comes from BofA/Countrywide. Adam J. Levitin & Tara
Twogley, Mortgage Servicing, 28 YALE J. oONREG. 1 (2011); see also Stanley Dep. at
137.

112.  These factors help explain why BONY would not want to declare an Event of Default
and why it would seek to have the 60-day cure period tolled.

D. Evidence in the Record Shows Thatr BONY _

113. Evidence in the record shows that BONY
The three key decision-makers 1n the settlement process at BONY were
See Griffin De

never meaningfully contemplated

Lundberg Dep. at 219-

Dep. at 127-31.
114. BONY did not Instead, BONY retained Jason Kravitt, a sell-

side securitization deal Ln er.  Kravitt Dep. at 19-20. Mr. Kravitt’s practice is

based around

Mr. Kravitt 1s not

Id. at 22. In other words

. Id. at 20.
236, 448. Instead, Mr. Kravitt’s

Stanley Dep. at 30-33. To the extent
that the Inside Investors were “long” on Bank of America and thus net “short” on a settlement, BONY would be
further incentivized to reach a settlement the Inside Investors liked, irrespective of whether such a settlement were in
the interest of the Covered Trusts or other certificateholders.

2 The sell-side of the securitization industry refers to securitization sponsors and underwriters—those
parties looking to sell mortgage-backed securities, The buy-side of the industry refers to securitization investors.
Mr. Kravitt is an officer and founder of sell-side securitization trade associations such as the American
Securitization Forum and the European Securitization Forum. The trade association for the buy-side of the
securitization industry (investors) is the Association of Mortgage Investors, which was formed in part because the
American Securitization Forum was unresponsive to investor concems including about representation and warranty
violations.
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—

Il Kravitt Dep. at 603-04.

Despite BONY’s indemnification under PSA § 8.05 by- the Master Servicerl
BONY failed to undertake basic investigation of representation
and wamranty violations, servicing violations, or document exception violations.

BONY did not even undertake the most basic step of pulling the loan files to examine
them. Lundberg Dep. at 150-51.

Not swprisingly, BONY began negotiating a settlement

Kravitt Dep. at 437: see also id. at 143. 438. Mr. Kravitt’s follow-up

Mr. Kravitt wrote

Ex. 44,

The very act of proceeding with settlement negotiations seems inconsistent with
BONY ’s denial that an Event of Default had occurred—if it had not, there would be
nothing to settle. Moreover, if BONY ever had the power to negotiate a settlement on
behalf of the trusts, it certainly was not until and uuless there was an Event of
Default, as prior to an Event of Default BONY’s powers are narrow and necessarily
confined to the letter of the PSA. BONY cannot have its cake and eat it too.

BONY does not appear to have considered how litigation could have been useful in
developing a record to better understand the strength of its negofiating position. as
Professor Coates has suggested in his expert report. Coates Report at 13.

As BONY’s own expert Professor Fischel notes, “In [failing to bring litigation], the
Trustee gave up the possibility of getting a better outcome....” Fischel Report § 16.
While Professor Fischel correctly notes that there are circumstances when the trade-
off between settling and litigating is reasonable, BONY did not undertake sufficient

diligence to make an informed decision here (despite being indemnified for its costs
oy A >~

BONY surrendered sigmificant potential negotiating leverage.

E. Evidence in the Record Shows That BONY Used the Seftlement Experts to Paper Over the
Position It Wished to Adopt, Rather than to Provide Objective Evaluation or fo Strengthen Iis
Negotiating Position

121.

Similarly, BONY did not engage experts to create leverage or even objectively
evaluate the strength of its claims, but instead to attempt to devalue the Covered
Trusts’ claims. BONY, either directly or through its counsel Mayer Brown, engaged
experts (the “Settlement Experts”) during the settlement process. The timing and
content of the Settlement Expert reports indicate that BONY's use of the Settlement
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Experts was neither to create negotiating leverage nor to provide truly expert
evaluation of the strength of its position, but instead, to justify BofA’s legal positions.

BONY hired two legal experts, Professors Adler and Daines quite late in the
settlement process,
See Dep. Ex. 11 (dated May 27, 2011) (Adler Report); Dep. Ex. 10 (dated June 7.

2011) (Daines Report). Moreover, both Professors Adler and Daines testified that

Adler Dep. at 155-56: Daines Dep. at 151-57. This means that
and Daines were not consulted by BONY to either

Instead, they were hired to
That is, Professors Adler and Daines’s
This

Protessors Adler

work was used simply
conclusion becomes readily apparent when

1. BONY s Reliance on the Settlement Experts Was Not Reasonable or Authorized by the PSAs

. Because It Was Not “In Good Faith and in Accordance with ‘Opinion of Counsel™™

123.

124.

125.

126.

The manner in which BONY utilized the Settlement Experts refutes the claims of
Professor Fischel, Professor Langbein, and Mr. Landau that BONY acted reasonably
by relying on experts. Professor Fischel claims that the Trustee acted reasonably by
relying on experts. Fischel Report § 15, 16. Similarly, Professor Langbein writes “I
see nothing improper in the Trustee’s consulting experts after settlement terms had
been negotiated in the course of arms’-length bargaining but before the Trustee had
bound itself to any of those terms in a final agreement.” Langbein Report at 8. And
Mr. Landau notes that the fact that “the Trustee hired the Experts and reviewed their
reports before making any binding decision” indicates that the Trustee acted “well
within industry custom and practice.” Landau Report § 27.

It is reasonable for a trustee to rely on experts, if it is relving on them for the right

Instead, 1t employed

experts to provide rubber-stamp confirmation of the position it already wished to
take. This i1s not reliance on exlwm in any meanmngful sense. _
Read narrowly, Professor Langbein’s report is correct: there is nothing “improper”
about a final check with an expert prior to signing a settlement. That is not what
occurred. BONY was consulting with experts about fundamental points of its

negotiating leverage affer negotiating. This is different than checking with an expert
about a point that has arisen in the course of negotiations.

Professor Langbein and Mr. Landau both emphasize that BONY had not bound itself
to a settlement at the time the expert opinions were sou

Langbein Report at 8; Landau Report § 29; see a/so Lundberg Dep. at 56. The
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, each of which has a separate contractual

relationship with BONY and each of which is separately owed duties by BONY as

trustee, including a duty of prudent care following an Event of Default.

. at 219-20; Lundberg Dep. at 217.
Lundberg Dep. at
59. As evidenced by the scope of this and the other expert reports, and the amount of
discovery that was necessary to develop the facts of this case,

roposed Settlement, and 1ts effect on each of the 530 Covered Trusts,
each of which was owed a separate and distinct duty of care.

Lundberg Dep. at 136-39, 212-13. 217. 280-82.
Stanley

Id. at 226-28.

. Id. at 226-27.

Both Professor Langbein and Mr. Landau emphasize in their reports that BONY is
exculpated under PSA § 8.02(ii) for actions taken in reliance of experts. Langbem
Report at 7; Landau Report §§22-27. Both of them fail to note that the exculpation in
the PSA is only for actions taken “in good faith and in accordance with [] Opinion of
Counsel.” PSA § 8.02(ii) (emphasis added). Both of these terms are significant.

First, there is evidence that BONY did not act in good faith when it relied on its
Settlement Expert Reports.

When given notice of an Event of Default by a large group of investors, BONY
sought to deny and cover-up that an Event of Default had occurred. BONY failed to

Likewise, refused to

Instead, BONY agreed to a settlement that was highly favorable to BofA and which
left BONY indemnified. BONY utilized the Settlement Experts simply to help
“paper” the settlement that it had already decided to pursue, rather than to help it form
opinions.

None of this comports with good faith, especially when seen in the context of
BONY’s business relationships with Bank of America and BONY’s own incentives
for reaching a deal that resolved the Event of Default issue.
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Second, reliance on experts is only exculpatory when “in accordance with Opinion of
Counsel.” “Opinion of Counsel” is defined in the PSAs as “A written opinion of
counsel...” PSA § 1.01 (definitions) (emphasis added). The requirement of a written
opinion letter is significant because it would involve counsel more explicitly
assuming malpractice liability: an attorney’s opinion letter is functionally an
isurance contract.
See Lundber

[nstead,

Lundberg Dep. at 274-281, 241-242, 136-137, 143.

Moreover, because an Event of Default had occurred, the Trustee was held to a
prudent person standard, not merely a “good faith” standard. Therefore, PSA §
8.02(ii), could not apply to exculpate the Trustee.

Even if there had not been an Event of Default, the Trustee was still subject to
heightened duties because in entering into settlement negotiations and ultimately the
Proposed Settlement, the Trustee assumed broad powers that necessarily subjected it
to broad duties. It therefore cannot simply delegate its trusteeship to outside experts
and avoid its own duty of prudence and care.

Accordingly, both Professor Langbein and Mr. Landau are incorrect when they claim
that BONY was entitled to rely on the Settlement Expert Reports. Because there was
an Event of Default, the Trustee could not rely on PSA § 8.02(i1), and even if there
was no Event of Default, the PSAs do not authorize reliance on expert reports absent
good faith and a written Opinion of Counsel.

2. BONY Was Not Justified in Relying on Professor Adler’s Report Because of Its Express

Limitations

139.

Professor Adler opined on the “materially and adversely affects” clause in section
2.03(c) of the PSAs. BONY relied heavily on Professor Adler’s report in approving
the Proposed Settlement. Lundberg Dep. at 136-37, 281. His report, however, notes
that

My opinion here is based solely on general principles of contract law
as supported by references provided below. I have not broadly
reviewed documents relevant to the Potential Settlement. I do not
have knowledge of relevant events or of customary documents or
practice in the commercial lending industry.

Dep. Ex. 11 at 3. He further noted that:

Notably, in addition to the competing considerations discussed here,
there mav be cases or circumstances of which I an unaware, including
but not limited to industry standards or practices, that would lead a
court—through the admission of extrinsic evidence or otherwise—to
reach one conclusion or another. But for the reasons described here,
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based solely on general contract principles, and taking the language
of the provision at face value, it appears to be a reasonable position
that a determination of whether a breach materially and adversely
affects the interests of Certificateholders shou/d twn on the harmm
caused by the breach.

Id. at 12-13 (emphasis added). In other words, Professor Adler was expressing an
opinion on the “materially and adversely affects” clause in a virtual vacuum, without
knowing the context of the clause. Contracts, however, are interpreted in context.

If Professor Adler had known more about the context, he might well have opined
differently about the “materially and adversely affects” clause.

By namrowly cabining Professor Adler’s inquiry to generic interpretation of language
out of context, BONY ensured that the opinion would be nothing more than a guess.
Indeed, Professor Adler’s opinion is expressed in “should” language, rather than
“would.” A securitization industry participant like BONY should be highly attuned
to the difference between a “should” and a “would” opinion.

The very choice of Professor Adler as an expert was itself unusual. Professor Adler
does not have experience in mortgage putback litigation. If BONY wanted expertise
about the particular clause in issue, it would not have relied on a general contract law
professor, but would instead have turned to someone with experience concerning
mortgage putback claims.

egal position:

3. BONY Relied on Professor Adler’s Opinion. But the PSA Language Analyzed by Professor

Adler Was Not Applicable to All of the Covered Trusts.

144,

145.

BONY’s approval of the settlement relied on the expert
reports,
There are numerous problems with Professor Adler’s report, but by far the most
critical is that it fails to account for the fact that many of the PSAs directly contradict
the proposition for which the Trustee uses his report, and Professor Adler’s report

contains no indication as to what PSA(s) he reviewed.

It is well known throughout the securitization industry that there are variations among
PSAs even from certain sponsors and within certain “shelves™ or series of similar

securitizations. BONY’s own outside counsel Mr, Kravitt testified in derosi{inn that
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. at 77. Indeed, Loretta Lundberg, noted mn deposition

festimony that
Lundberg Dep. at 116; see also id. at 117.

As it happens, the analysis in Professor Adler’s report is clearly wrong in regard to at
least some of the 530 Covered Trusts. Professor Adler’s report refers to section
2.03(c) from an unspecified Countrywide PSA. The representations and warranties in
section 2.03(c), however, are not consistent among the PSAs for the Covered Trusts.

Some of the Covered Trusts’ PSAs contain language in section 2.03(c) to the effect
of:

Any breach of a representation set forth in clauses [(x) through (y)] of
Schedule III-A with respect to a Mortgage Loan ... shall be deemed to
materially and adversely qffect the Certificateholders.

See, e.g., PSAs for CWALT 2005-24; CWALT-2005-35; CWALT-2005-36; CWALT
2007-4CB (emphasis added).

The particular representations in Schedule III-A in the PSAs with such a “deemed to
materially and adversely affect” clause vary by PSA, but they include representations
regarding completeness of documentation, compliance with various state and federal
predatory lending laws, particular rate or prepayment or arbitration clause features of
the loans, the underwriting methodology confirming that at the time of origination
“the borrower had the reasonable ability to make timely payments on the mortgage
loan,” that “The Mortgage Loans, individually and in the aggregate, conform in all
material respects to the descriptions thereof in the Prospectus Supplement.” See PSA
for CWALT 2007-4CB, Schedule III-A.

Professor Adler’s expert report does not consider the effect of the “deemed to
materially and adversely affect” clause in some PSAs on his interpretation of the
language in general. It is hard to imagine, however, that he would have given the
same opinion for the trusts with PSAs containing the “deemed to materially and
adversely affect” language. Given the very clear “deemed to materially and adversely
affect” in some of the Covered Trusts’ PSAs, and purported litigation risk BONY
assigned to its settlement decisionmaking would not have been present for at least
some of the Covered Trust (once again confirming my point that BONY should have
engaged in a trust-by-trust analysis).

The importance of the “deemed to materially and adversely affect” language is
amplified by the fact that BONY looked at no loans files in the course of purportedly
settling BofA’s putback liability for the Covered Trusts. Because some PSAs include
the language, and because the language applies to some but not all representations
and warranties, and because the covered representations and wairanties varied from
trust-to-trust, BONY’s failure to review loan files meant that it could not determine
which breaches were deemed to materially and adversely affect and which were
subject to further analysis. Nevertheless, BONY applied a material and adverse
discount to the aggregated settlement.
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4, BONY Litization Expert Professor Fischel’s Report Makes Similar Erroneous Assumptions

to Professor Adler’s Settlement Report

I51.

152.

153.

154.

155.

156.

Similarly, BONY Litigation Expert Professor Fischel fails to consider whether the
putback mechanism would be enforceable. Instead, he assumes that the only
possibility would be loan-by-loan litigation, as BofA claims. Fischel Report § 36.
Professor Fischel is incorrect on this account as well.

Putbacks based on sampling methodologies have been approved in the monoline
bondholder litigation. See e.g., MBIA v. Countrywide, Doc. No. 276 (Dec. 22, 2010
Order). Professor Fischel’s report uncritically accepts BofA’s position that only loan-
by-loan litigation is possible.

Likewise, Professor Fischel assumes that the only actionable breaches are breaches of
underwriting guidelines. Fischel Report at 9 35. He further assumes that underwriting
guideline violations are difficult to prove. Id.

Based on my experience and knowledge of mortgage underwriting guidelines, these
assumptions are incorrect. Depending on the type of underwriting guideline violation
at issue, proof is not particularly difficult. While some underwriting guidelines allow
for permissible variance, there can be loans underwritten outside of permissible
variance.

Even if Professor Fischel were correct, however, regarding the difficulties of proof in
regard to underwriting guideline violations, there are other types of breaches that are
actionable and easy to prove, such as breaches relating to the accuracy of the
information provided on the loan data tape or the sufficiency of loan documentation.

Indeed, despite having allegedly reviewed all 530 PSAs or Indentures for the Covered
Trusts, Fischel Report § 30, Professor Fischel fails to distinguish between PSAs and
Indentures that have deemed materiality and adversity clauses and those that do not.
Instead, Professor Fischel assumes that the trusts will have “difficulty ... determining
whether a breach existed and if so whether it had a material and adverse effect on the
interests of the Certificateholders.” Fischel Report 433, 36. This statement is clearly
wrong when applied to the representations and warranties covered by deemed
materiality and adversity clauses.

5. BONY Was Not Justified in Relying on Professor Daines’s Report Because 1t Was Expressly

Limited in Its Analytic Scope and Predicated on Self-Serving Factual Assumptions Provided by

BofA
157.

158.

Throughout the course of the settlement negotiations, including in the Settlement
Experts’ reports, and now in the Litigation Experts’ Reports, BONY adopted BofA’s
legal theories in an apparent attempt to devalue the claims of the Covered Trusts (and
certificateholders) in order to justify its agreement to the Proposed Settlement.

Professor Daines’s report was limited to a strangely narrow task and was predicated
on questionable factual assumptions provided by BofA. As these issues are addressed
by Professor Coates, I omit further discussion here.
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6. Capstone Report

159.

160.

161.

163.

Another report on which BONY relied in approving the Proposed Settlement was a
valuation report from Capstone Valuation Services LLC. The express and implied
limitations of the Capstone report made it inappropriate for BONY to rely on it
without further diligence. BONY did not undertake that additional diligence.

The Capstone report was
Bmgham Dep. at 125. It was
also conducted on a

The Capstone report was explicitly premised, in part, on legal assumptions deriving
from Professor Daines’ report regarding BONY’s ability to recover from BofA on

mcomplete, as stated above and discussed in more detail in Professor Coates’s
opinion, so too was the Capstone valuation. Any problems with the Daines report
were necessarily compounded in the Capstone report.

Moreover, the Capstone report explicitly relied on “information gathered from
[Capstone’s] discussions with certain senior members of [Countrywide Financial
Corporation] management without independent verification.” Dep. Ex. 12 at 3; see
BONY was relying on an expert report
specifically premised on information provided by an adverse party.

Because of the limiting assumptions of the Capstone report, the basis of the Capstone
report’s information, and the limited scope of the Capstone analysis, BONY was not
justified in relying on the Capstone report. Instead, the assumptions that BONY
provided to Capstone virtually guaranteed that BONY would end up with a report
producing a low-ball estimate of the ability of the Covered Trusts to recover on their
claims. If BONY had been serious about wanting to evaluate the Covered Trusts’
potential recovery, it could have commissioned an expert report on Countrywide’s
solvency and a broader report on potential theories of recovery from BofA. BONY
did not.

7. RRMS/Lin Report on Valuation of Representation and Warranty Claims

164.

BONY also relied on the analysis of Brian Lin and RRMS for a valuation of the
Covered Trusts’ representation and warranty claims. The methodology used by Lin
and RRMS did not involve examination or even a sampling of loan files. Instead, Lin
and RRMS relied on a model that turned on a series of economic and legal
assumptions about potential losses due to representation and warranty claims.

As Dr. Cowan notes in his expert report, Mr. Lin and RRMS did not follow standard
procedures for calculating representation and warranty claims. Cowan Report at 1, 3-
4; see also
In part this 1s because

A review of actual loan
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Lin Dep. at 98. Nor was Mr. Lin requested to reunderwrite the loan files. Lin DeI). at

98-99. Instead, BONY sunply provided Mr. Lin and RRMS
I, 1 Do« 7574, 9795

Mr. Lin also does not appear to have considered

Lin Dep. at 528-
unrelated repurchase experiences of the GSEs.
determine

529. His report was also based on a series of assumptions from
He did not

. at 559-60. He also failed
was affected by
the GSEs’ on-going business relationship with BofA. Lin Dep. at 442-44. As Dr.
Cowan has explained in his report, the GSEs’ repurchase experience was obviously
distinct and therefore a poor basis for Mr. Lin’s modeling assumptions. Cowan
Report at 13-16.

Similarly, Mr. Lin apparently never considered the Covered Trusts’ potential direct
claims on BofA for servicing and documentation exceptions or its ability to recover
from BofA under contractual successor liability per PSA §§ 6.02 and 6.04. Mr. Lin’s
report on servicing “improvements” did not cover liability for past servicing breaches,
although

Lin Dep. at 484-89.

BONY and then “relied”
on the resulting report. As with the other Settlement Expert reports, this is not a true
expert report on which reliance is justified.

F. BONY Failed to Pursue or Even Value Servicing Breaches and Documentation
Exceptions, but Released Both in the Settlement Anyway

1. BONY Failed to Investigate or Value Servicing Breaches and Documentation Exceptions

169.

170.

171.

172,

The Inside Investors’ letters to BONY regarding the Event of Default repeatedly
mentioned deficiencies in servicing and loan documentation (Dep. Exs. 18 & -),
not just breaches of representations and waranties relating the underwriting of the
mortgage loans.

the Proposed Settlement, however, BONY
Bailey Dep. at 226-35. 237-
t 329-30, 361-62, 377-79: Stanley Dep. at 189-91.

Prior to approvin

39, 246-47; Lundberg Dep. a

despite

consenting to the release of these claims mn the Proposed Settlement. Nothing I have
seen in the discm‘eri-' record indicates that

although it is released in the Proposed Settlement.

None of the Settlement Expert Reports on which BONY relied—those of Professor
Adler, Professor Daines, Capstone, and RRMS—addressed BofA’s direct liability for
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servicing or documentation exceptions or its assumption of Countrywide’s

representation and warranty liability as the successor Master Servicer under PSA §
6.04. r

173. The valuation report by Brian Lin at RRMS was based solely on representation and
warranty liability. Lin Report (Dep. Ex. 9). BONY’s attorney Jason Kravitt stated in

derosition testimony that
services testitied that

Lundber

y. at 275. Loretta Lundberg, the head ol BONY s de

Lundberg Dep. at 337-338. And Robert Griftin,

s boss at BONY. festified that

Griffin Dep. at
292.

174. BONY’s failure to pursue servicing and documentation claims is particularly
noteworthy, as servicing claims apply directly to BofA as successor Master Servicer.
PSA § 6.04. The question of successor liability does not apply to the Covered Trusts’
servicing and documentation claims, nor does the PSA § 2.03(c) material and adverse
clause apply.

175. Professor Fischel opines that successful claims for servicing liability would require
both factual and legal determinations that he implies are not possible. Fischel Report
9 40. The determinations, however, are possible.

176. There is ample evidence of the failure of BofA to meet its servicing duties and of
resultant harm to the Covered Trusts. _ letters from Gibbs & Bruns to
BONY set forth the various servicing violations. Dep. Exs. 18 &.. The letter sent
from intervenor Triaxx funds to Justice Kapnick dated February 1, 2013, sets forth
evidence of BofA’s self-dealing and other misconduct in connection with loan
modifications and the harm to the Covered Trusts. Similarly, the FTC’s 2011 $108
million settlement with Countrywide for servicer overbilling provides significant

evidence of servicing violations and harm to the Covered Trusts, as Countrywide’s

overbilling was paid out of foreclosure sale proceeds before any recovery to the

Covered Trusts.

. Dep. Ex. 58.
177. Further, one of BONY’s own advisors—

Sabry Dep. at !l~36.

178. Additionally, the document exceptions reports prepared by BONY pursuant to § 6(a)
of the Proposed Settlement show . This alone is
evidence of the massive scale of

3. The Document Exception Provisions of the Proposed Settlement Are Largely Illusory

179. As it stands, the Proposed Settlement amends the PSAs by requiring a much narrower
cure of documentation exceptions than required by the PSAs. Section 6 of the
Proposed Settlement requires BofA to cure a document exception if and only if a
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182,

183,

184.

185.

CONFIDENTIAL

foreclosure is attempted and is unsuccessful. A successful, but more expensive or
delayed foreclosure due to documentation problems would result in greater losses for
the certificateholders (but not for BofA), yet is not covered by the Proposed
Settlement’s cure requirement.

Astonishingly, § 6(a)(i) excludes mortgages registered with the Mortgage Electronic
Registration System (MERS) from the all of the cure requirements of the Settlement.
MERS registry covers around 60% of mortgages in the United States. Kate Berry,
Foreclosures Turn Up Heat on MERS., AM. BANKER, July 10, 2007. For more recent
originations and securitized mortgages, an even higher percentage are registered with
MERS.

Moreover, the exclusion of MERS mortgages from the documentation cure

requirements is shocking because problems with the MERS registry have been a
central issue in a great deal of consumer foreclosure litigation.

MERS has also entered into consent decrees or settlements with federal bank
regulators and the Delaware Attorney General for its inadequate documentation
practices and systems. See In re MERSCORP, Inc. Consent Order (Apr. 13, 2011),
available at http://www.occ.treas.gov/news-issuances/news-releases/201 1 /nr-occ-
2011-47h.pdf; see also Press Release, Biden Secures Reforms from National
Mortgage Registry (July 13, 2012), available at
http://attornevgeneral.delaware.gov/media/releases/20 1 2/registry7-13.pdf; Press
Release, A.G. Schneiderman Secures $136 Million For Struggling New York
Homeowners In Mortgage Servicing Settlement (Feb. 9, 2012), available at
http://www.ag.ny.cov/press-release/schneiderman-secures-major-settiement-allows-
sweeping-mortgage-investigations-proceed; Consent Order, In the Matter of
MERSCORP, Inc., OCC No. AA-EC-11-20; Board of Governors Docket Nos., 11-
051-B-SC-1, 11-051-B-SC-2; FDIC-11-194b; OTS No. 11-040; FHFA No. EAP-11-
01, April 12, 2011; Final Stipulation and Order, Delaware v. MERSCORP Holdings,
Inc., Civ. Action No. 6987-CS (Del. Ch. Ct. July 13, 2012).

The exclusion of MERS mortgages from the documentation cure requirement
indicates that BONY and BofA have no real intention of undertaking the—expensive
and sometimes impossible—cure of faulty documentation. Instead, the losses due to
faulty documentation will be borne by the certificateholders,

Proposed Settlement also requires BofA to cure either the “Mortgage Exceptions” or
the “Title Exceptions” for any given loan, not both. Proposed Settlement § 6(b). The
PSAs make no such distinction between “Mortgage Exceptions” and “Title
Exceptions” and require cure of both. PSA § 2.02.

Moreover, the Proposed Settlement requires BofA to reimburse the Covered Trusts
only for uncured document exceptions for non-MERS mortgages if there is both a
“Mortgage Exception” and a “Title Exception” and the a loss to the Covered Trust
because of the exceptions following an unsuccessful attempted foreclosure. Proposed
Settlement § 6(c). Even then, reimbursement may be delayed by up to a year, and
there is no provision for interest. Proposed Settlement § 6(c). PSA § 2.02 does not
require both exceptions or for there to be an unsuccessful attempted foreclosure or for
there to be a loss to the Covered Trust. Instead, it simply requires that the document
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exceptions be cured. What this means is that the Proposed Settlement’s § 6
requirement for cure of document exception cure is narrower than the PSA 2.02 cure
requirement.

4. The Document Exceptions Provisions of the Settlement Effect an Amendment of the PSAs

without the Requisite Certificateholder Consent

186.

The Proposed Settlement’s amendment of the PSAs’ requirement of the cure of
document exception violates the PSA requirement of consent of certificateholders
representing 2/3s of the Voting Rights of each individual Covered Trust. PSA §
10.01.

H. BONY Converted Trust Property During the Settlement Process by Using the Trusts’
Negotiating Leverage for Its Own Benefit

187.

188.

189.

BONY used the Covered Trusts’ negotiating power to gain or attempt to gain
benefits. BONY also acted to shield BofA from liability, which is consistent with its
interest in remaining BofA’s “preferred trustee.”

BONY’s Litigation Experts Professor Fischel, Mr. Landau, and Professor Langbein
all deny that BONY had conflicts of interest, particularly in regard to the indemnity
provisions in the Forbearance Letter and Side Letter and the release in the Proposed
Final Order and Judgment. Fischel Report 9 27-32; Landau Report Y 37-40, 47;
Langbein Report at 9-11.

As an initial matter, none of BONY’s Litigation Experts address the incentives
BONY had by virtue of its business relationship with BofA (and possibly with the
Inside Investors) or its $1.5 billion equity stake in BofA. See supra 1Y 53-55. Being
the “preferred trustee” is how BONY gets its business. This is clearly a financial
benefit for BONY. Despite recognizing BONY’s position as BofA’s “preferred
trustee,” Professor Fischel contends in his report that there is no evidence of BONY’s
benefit from the settlement. Fischel Report § 27, 32. Professor Fischel, however,
refers solely to AIG’s Verified Petition (Doc. No. 131). Fischel Report § 27. AIG
filed its Verified Petition prior to discovery, however, and substantial evidence of
conflicts has been developed in discovery, as discussed in Professor Frankel’s report.
Professor Fischel’s report does not address this evidence. None of BONY’s
Litigation Experts recognize BONY’s incentives to act in the interest of BofA rather
than the interest of the Covered Trusts.

1. The Forbearance Agreement and the Indemnity BONY Secured

190.
191.
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197.
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Dep. Ex. 53.

Ultimately, BONY did receive the indemmnity . The Forbearance
Agreement of December 9, 2010 (Dep. Ex. 46) was followed by a letter, dated
December 10, 2010 from BofA to BONY (Dep. Ex. 52). The letter states that
BofA was agreeing to pay BONY's
expenses and indemnify 1t from all iability that “arise solely out of its entry into the
Forbearance Agreement.” Dep. Ex. 52.

BONY and its Litigation Experts contend that the indemnity BONY received was not
truly a new indemnity, but just a confirmation of the existing indemnity under section
8.05 of the PSA. Fischel {9 28-29; Landau § 39; Langbein Report at 10-11. They are
wrong.

Section 8.05 of the PSAs provides that BONY is indemnified by BofA as Master
Servicer for “any loss, liability or expense relating to (a) this Agreement, (b) the
Certificates or (c) in connection with the performance of any of the Trustee’s duties
hereunder.” PSA § 8.05. There is an exception, however, for loss, liability or
expense “incurred by reason of any action of the Trustee taken at the direction of the
Certificateholders...” Id.

There is evidence in the record that BONY was acting under the direction of
certificateholders. See Letter from Mayer Brown to Anonymous Inside Investor, at 1
(Jan. 7, 2011) (BNYM_CW-00285677-78); Letter from Mayer Brown to Lincoln
Finkenberg, at 1 (Nov. 9, 2010) (BNYM_CW-00285661-74); Hr. Tr. 7:5-34 (Sept. 9,
2011) (S.D.N.Y.). Therefore, pursuant to PSA § 8.05 it had lost its indemnity from
the BofA Master Servicer. Accordingly, BONY was bargaining with BofA for an
indemnity it did not have.

Even if BONY s Litigation Experts were correct, and there was no new indemnity, it
does not matter. BONY subjectively placed some value on the indemnity language
and undertook action on that basis. It is irrelevant in evaluating BONY’s actions
whether the indemnity language was objectively valuable. BONY traded an asset of
the Covered Trusts for what it subjectively believed to be a private benefit.

Exhibit 58 at 3. BONY
for its own benefit, not for that of the

again was usmg Covered Trust
Covered Trusts.

everage
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2. The Side Letter

198.

199.

200.

201.

202.

As part of the Proposed Settlement, BONY received an additional indemmification
from the BofA Master Servicer (and a guarantee of it from BAC) as part of the Side
Letter (Exhibit C to BONY’s Verified Petition).

BONY’s Litigation Experts’ response is that the Side Letter does not create a new
imndemnity.

The meaning of the Side Letter indemnity provision depends on whether the original
indemnity of BONY by the Master Servicer under PSA § 8.05 had been extinguished.
And as set forth above, the indemnity had been extinguished when BONY acted in
response to certificateholder direction.

However, even if the BONY Litigation Experts were right about the operation of the
indemnity provision in the Side Letter, the mere existence of the provision indicates
that BONY subjectively believed it to be valuable. Whether the indemnity provision
in the Side Letter is objectively valuable, the focus of BONY’s Litigation Experts
argument is irrelevant. BONY expended some of the Covered Trusts’ finite
negotiating leverage obtaining a private, subjective benefit.

Mr. Landau opines that indemnification is standard trust industry custom. Landau
Report § 38. This is only partially correct. Indemmification provisions such as those
found in PSA § 8.05 are standard in securitizations. But the indemnifications at issue
in this Proceeding are not those under PSA § 8.05. Any indemnification BofA may
have owed to the Trustee under PSA § 8.05 was lost when the Trustee acted at the
direction of the Inside Investors.

Sunilarly. the
Side Letter 1s not part of PSA § 8.05 and raises a troubling specter of BofA paying the
Inside Investors for their support of the Proposed Settlement by relieving them of
their indemnification liability. Elimination of the “money where your mouth 1s”
indemnification requirement for those certificateholders that demand trustee action
The
mdemmnification requirement for certiticateholder ands 1mposes a cerfificateholder
buy-in, which ensures that only serious meritorious claims are brought to the
Trustee’s attention. The shift in indemnification liability undermines this important
structure of the PSA.

203.

Exlibit 210 (BNYM CW-00254996 at Deleted)
See also Exhibit 235 -
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Exhibit 210 (BNYM_CW-00254996 at Cmt. AS).

. Mirvis Deposition Transcript at 115-16. 169,
Transcript at 109, 111-112.

Professor Langbein’s report dismisses this language as nothing more than “debris on
the cutting room floor.” Langbein Report at 10. He is wrong. It is irrelevant that

solin Deposition

. Not only
i1s this problematic in itself mn this mstance, but it comports with the pattern of BONY
seeking a deal aimed at protecting itself from liability and preserving goodwill and
future business flows from BofA.

4. A Release from Indemnification

208.

209.

Paragraph (p) of the Proposed Final Order and Judgment contains a broad permanent
injunction against any suits by the certificateholders against BONY for its actions in
connection with the settlement.

This provision functions as a release for BofA because while paragraph (p) of the
Proposed Final Order and Judgnent formally enjoins suits against BONY, 1t actually
protects BofA, by ensuring that BONY will never have to call on BofA to pay on the
mdemnification.
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The release of BofA from its indemnity to BONY through the injunction is a benefit
to BofA, and to BONY to the extent it is seeking to curry favor with BofA. It does
not inure to the benefit of the Covered Trusts.

The fact that the release is in BofA’s interest. rather than the Covered Trusts’ i1s
evident from

1. BONY'’s Use of the Article 77 Proceeding Appears to Be Designed to Protect Bank of

America
212,

213.

214.

215.

216.

217.

Lundberg
Dep. 222-23; Doc. No. 3 (“Proposed Settlement”). BONY 1s coming before this
Court seeking protection for its actions, but at the same time attempting to avoid
meaningful scrutiny.

A trustee acting in good faith could use an Article 77 proceeding to seek court
guidance, rather than the court’s blessing. ~ Section 7701of the New York Civil
Practice Law and Rules authorizes a special proceeding “to determine a matter
relating to any express trust...” Thus, BONY had a procedural mechanism for
seeking guidance, be it about whether an Event of Default had occurred, or what to do
about the conflict between the 530 trusts competing for a finite pool of assets, etc. In
fact, BONY’s counsel told the Court that, “what trustees typically do under these
circumstances—if there’s a question about whether there’s an event of default, they
file an Article 77 proceeding and they come to court for guidance.” Feb. 7, 2013 Hrg.
Tmscrpt. 166:18-21.

The concept of seeking court guidance is one that trustees periodically use, see e.g.,
Wilmington Trust Co. v. Tropicana Entmi’t, LLC, 2008 Del. Ch. LEXIS 30 (Del. Ch.

Feb. 29, 2008). BONY’s outside counsel,
Kravitt Dep. at 186-87.

Indeed, getting court guidance is a practice BONY as trustee has utilized recently in
regard to another structured financial product case in the United Kingdom. See Bank
of New York v. Montana Board of Investments, [2008] EWHC 1584 (Ch.). In the
Montana Board of Investments case, BONY sought court guidance for how to resolve
an inter-class conflict in a structured investment vehicle (SIV). Why BONY did not
do so here is unclear, but it is worthwhile noting that the sponsor of the SIV m the
Montana Board of Investments case was an entity called “Eiger Capital Ltd.,” which
is not a major repeat business generator for BONY, unlike BofA.

Here, BONY is not using Article 77 to obtain guidance, but instead a court order
blessing past actions and providing it with a broad release for those actions.

Notably, BONY has fought for a limited and deferential standard of review and for
limited discovery. See Doc. No. 228. BONY is thus seeking the Court’s blessing
while trying to avoid its scrutiny.
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J. The Proposed Settlement’s Servicing Provisions Have Zero Value Because They Replicate
Bank of America’s Pre-Existing Legal Duties

218.

219.

220.

221,

222.

223.

224.

1 have reviewed the Proposed Settlement’s servicing provisions and conclude that the
servicing provisions have virtually no material value because with one exception they
merely recreate pre-existing legal duties for BofA, and the value of that exception
depends on the quality of BofA’s future servicing, which cannot be determined.
Accordingly, the servicing provisions are largely, if not completely, illusory.

Moreover, the servicing provisions of the Proposed Settlement amend the PSAs
without the requisite consent of a majority of certificateholders, despite (and indeed
indicated by) the provision in the Proposed Settlement that deems the servicing
provisions not to amend the PSAs. Settlement § 5(g).

Finally, the servicing provisions include a vague commercial impracticability
provision that may permit BofA to avoid compliance, including on the basis of
existing government regulations. Settlement § 5(h).

The Proposed Settlement has five major provisions dealing with mortgage
servicing.”> Mr. Burnaman’s report, BONY’s sole Litigation Expert report dealing
with servicing, addresses only one of those five provisions, namely the Settlement §
5(a)-(b) requirement that BAC transfer the servicing of “High Risk” loans to specialty
subservicers. Mr. Burnaman contends that the “the incremental out-of-pocket cost
which BANA agreed to bear in order to transfer certain delinquent and defaulted
loans to Subservicers is a direct and quantifiable benefit to the Covered Trusts.”
Burnaman Report at 7. He calculates its value as between $98 million and $411
million. Id.

Mr. Burnaman’s valuation of the servicing transfer provision is incorrect. The value
of the servicing transfer provision is zero.

It would appear that Mr. Burnaman does not impute any value to any of the other four
provisions, as he does not discuss them in his report. To the extent that this is his
opinion, I concur with it. None of the servicing provisions in the settlement have any
certain material value to the trusts.

Table 1, below, presents a summary of the Proposed Settlement’s servicing
provisions and their valuation. It shows that all but one of the provisions have a value
of zero (or close thereto) because BofA is already subject to existing legal duties
based on federal law (the CFPB’s Mortgage Servicing Rule), the National Mortgage
Servicing Settlement, the OCC’s Consent Order with BofA, or the PSA’s prudent
servicing standard, which is generally thought to incorporate relevant Fannie
Mae/Freddie Mac servicing standards. The other provision, § 5(c), has uncertain, but
possibly zero value, as explained below.

3 BONY’s Verified Petition § 46 seems to treat cures of document deficiencies in loan files as part of

servicing improvements, although it is included under a separate provision in the Proposed Settlement. To the
extent that the document deficiency provisions are a servicing improvements, they have no value because they
merely oblige BofA to do less than what it is already contractually obligated to do under PSA § 2.02 and what
would be consistent with prudent servicing. See infra § 180-187.
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