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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEWYORK: CIVIL TERM : PART 39

I N THE MATTER OF THE APPLI CATI ON OF
THE BANK OF NEW YORK MELLON, (as Trustee
under various Pooling and Servicing | ndex No.
Agreenents and I ndenture Trustee under 651786/ 2011
various | ndentures),

Petitioner,

for an order, pursuant to CPLR § 7701,
seeking judicial instructions and approval
of a proposed settlenent.

________________________________________ X
Heari ng
New Yor k Suprene Court
60 Centre Street
New Yor k, New York 10007
July 8, 2013
BEFORE

HON. BARBARA R KAPNI CK, JSC
APPEARANCES

MAYER BROWN LLP
Attorneys for Petitioner Bank of New York Mellon
1675 Broadway
New Yor k, New York 10019-5820
BY: MATTHEW D. | NGBER, ESQ
CHRI STOPHER J. HOUPT, ESQ
KAYLAN LASKY, ESQ
VIRG NI A PALI TZ, ESQ
and
DECHERT LLP
1095 Avenue of the Anericas
New Yor k, New York 10036
BY: HECTOR GONZALEZ, ESQ
MAURI Cl O ESPANA, ESQ
REBECCA KAHAN, ESQ
(continued on next page.)

* * * * * * * * * * * *

LAURA L. LUDOVI CO
Seni or Court Reporters
60 Centre Street - Room 420
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J. Kravitt - by Petitioner - Direct/M. CGonzal ez
different addresses, and then a | awer who was representing
Bank of New York at the tinme, Leo Crowl ey and Jeanne
Naught on- Carr .

Q And when did you first see this letter approxi mtely?
A I woul d have seen this letter sonetinme on the day that

M . Finkenberg hired ne, or the next day.

Now, at the time that you first sawthis letter, did

O

you know Ms. Patrick?

A | did not.

Q And when did you first neet Ms. Patrick?

A | met Ms. Patrick for the first tinme on the Wdnesday
foll ow ng Thanksgi ving of that year.

Q Al right. So it would have been --

A It would have been early in Novenber, sonething on the

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Direct/M. CGonzal ez
neeting anong the three parties was set up and the topic of an
overal |l settlenent was put on the table, including the
possibility that Bank of America would pay the trustee's |egal
fees. Nothing was deci ded, but we worked in two strings, at
that point, in trying to negotiate a letter of instruction and
at the same tine beginning to see if there were grounds for a
settlenment. Eventually, it becane unnecessary to get the
letter of instruction and indemity as the negotiation of the
settlenent, a potential settlenent, had picked up steam

Q Now, M. Kravitt, you've used the terns "instruction”
and "direction.”
Are you using those terns to nean the sane thing?

| am | apologize for the inconsistency.

I|.>

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Direct/M. CGonzal ez

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Direct/M. CGonzal ez

Q And did you send such a draft of a letter of
instruction to Ms. Patrick?
A W did.
Q Let me direct your attention to Petitioner's 139 for
identification, and ask you to take a | ook at that, please?
A Ckay.
Q Coul d you descri be what Petitioner's 139 is, please?
A 139 is a cover letter plus an attached draft. The
attached draft is the trustee's proposal for a Letter of
Instruction or Direction -- and let's call it direction because
| think that is what the letter uses -- a Letter of Direction
also requiring a Confidentiality Agreenment and an | ndemity,
and the cover letter discusses a few issues arising in
connection with the letter of Direction in our earlier neeting.
Q And just to be clear, this is a letter and attachnent
with a draft that you sent to Ms. Patrick?
A Yes, that is correct.
MR GONZALEZ: Your Honor, at this tinme we offer
Petitioner's 1309.
MR. REILLY: No objection, Your Honor.
THE COURT: Thank you.
Laura L. Ludovico, SCR
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Kravitt - Defendant - Direct
fromthe previous correspondence.

Secondly, we were reserving our rights on
whet her we agreed that the assertions in her
Cctober 18th letter were accurate or not.

Thirdly, we were telling Ms. Patrick that we
woul d gi ve sone docunents to her that she had requested
after the indemmity and confidentiality issues that always
arise in connection with letters of direction and had arisen
in connection with this letter of direction were resol ved.

And then finally, we were confirmng that the
| etter of direction also attenpted to resolve sone ot her

I Ssues.

Q Now, I'd like to turn your attention to --
followng the Cctober 18th letter, did there cone a tine
that the Trustee entered into a forbearance agreenent
regarding that letter?

Donna Evans, Oficial Court Reporter
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Kravitt - Defendant - Direct
of high risk loans. And | have a very strong recollection
that Jana Litsey on behalf of UFA said that was sonething
they would be interested in thinking about.

Q How did the neeting end, and by that | nmean, was
there any di scussi on about next steps?

A Wll, we didn't have a settlenent fully negoti ated
at that point. So there was a discussion of next steps, and
what we agreed at that tinme or shortly thereafter, but ny
menory is at that tine is that to give us a stable
negotiating platformto try to work these things out, which
after all were very conplicated, we would have to enter into
an agreenent where the 60-day notice period with regard to
the alleged event of default would have to be suspended so
that the parties could continue to negoti ate.

Q Now, you mentioned that during the neeting there
was a di scussion about investigating loan files. Do you
recall that?

A | do.
Q

Donna Evans, O ficial Court Reporter
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Kravitt - Defendant - Direct

Q Did you cone up with such a basis?

A | want to answer this very precisely. B of A cane
up with a proposed basis to anal ogize their settlenents with
the GSEs, a settlenent of the GSEs to the private |abel
portfolio in which Kathy's groups had invested, therefore,
claimng an investigation was not necessary.
The investor group cane up with their own

anal ysi s based on other sources of data with regard to
al | eged breaches of warrantee that they had at their
di sposal. And the Trustee hired an expert to advise it with
regard to the appropriate anount of damages for a breach of
warrantee. So in the end we didn't do an investigation as
the parties felt that they had cone up with reasonabl e
alternatives to that investigation.

Q Let me direct your attention to Petitioner's 187
for identification and ask you to take a | ook at that,
pl ease?

A | see it.

Q Do you recognize Petitioner's 187 for
I dentification?
Oficial

Donna Evans, Court Reporter
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Kravitt - Defendant - Direct
T6 (Continued from previ ous page.)
AFTERNOON SESSI ON
JASON KRAVI TT, having been
previously duly sworn resunmed the wi tness stand and
testified further as follows:
THE COURT: M. Gonzal ez, are you ready to
conti nue?
MR, GONZALEZ: | am yes.
THE COURT: Ckay.
Q M. Kravitt, 1'd like to begin by showi ng you
Petitioner's 1, the settlenent agreenent, where we left off.

Wien was the settlenent agreenent finalized?

A | think it was finalized on or about June 28th,
2011.

Q  And what is your understanding of the structure of
the settlement agreenent?

Donna Evans, Oficial Court Reporter
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Kravitt - Defendant - Direct
Q In the settl enent agreenent.
A I don't recall any discussions concerning the
preci se nonetary value of the renedies that were agreed to,
t hough | do remenber discussions saying that we thought they

03:50:11

were very val uabl e.
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Donna Evans, Oficial Court Reporter
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What agreenent are you referring to?

Than the Pooling and Servicing Agreenents
required. So for requiring the high risk |oans to be
transferred to sub servicers,

O ficial

we fully expected woul d nean

Donna Evans, Court Reporter

1451
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK : PART 39

IN THE MATTER OF THE APPLI CATI ON OF THE
BANK OF NEW YORK MELLON, (as Trustee
under various Pooling and Servicing
Agreements and | ndenture Trustee under
various | ndentures),

Petitioner,
| ndex No.
651786/ 11

for an order, pursuant to CPLR Section

7701, seeking judicial instructions and
approval of a proposed settlenent.
_______________________________________ X
July 9, 2013
60 Centre Street
New Yor k, New York
BEFORE HONORABLE BARBARA R KAPNI CK, JSC

APPEARANCES

MAYER BROWN LLP
Attorneys for
16675 Br oadway
New Yor k, New York 10019

BY: MATTHEW D. | NGBER, ESQ
CHRI STOPHER J. HOUPT, ESQ
KAYLAN LASKY, ESQ
VIRG NI A PALI TZ, ESQ
- and-

DECHERT LLP
1095 Avenue of the Anericas
New Yor k, New York 10036

BY: HECTOR GONZALEZ, ESQ.

MAURI Cl O ESPANA, ESQ
REBECCA KAHAN, ESQ

Bank of New York Mel |l on

DTE
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Kravitt - Petitioner - Cross/M. Reilly
JASON KRAVI TT, having been
previously duly sworn resunmed the wi tness stand and
testified further as foll ows:
THE COURT: Good nor ni ng.
So | see you're all ready to go, M. Kravitt.
THE WTNESS: Yes, ma'am
THE COURT: So of course having previously
been sworn you know that you are still under oath.
THE W TNESS: Thank you.
THE COURT: M. Reilly.
MR REILLY: My it please the Court, your
Honor .
CRCSS EXAM NATI ON
BY MR REILLY:

DTE
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Kravitt - Petitioner - Cross/M. Reilly

Q You found through that process that there were
different provisions in the 530 Pooling and Servicing
Agreenents, correct?

A Yes.

Q And that process was undertaken in part because

Bank of New York Mellon was a Trustee 530 different tines,

correct?
A Correct.
Q In 530 different trusts?
A Correct.
Q And the obligations of the Trustee in each one of

those trusts was driven in part by whatever the | anguage was
of the respective Pooling and Servicing agreenent?

A Correct.

Q And the rights of certificate holders in each one

DTE
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Kravitt - Petitioner - Cross/M. Reilly
(Pause.)
A Where do you want ne to start on 205?

Q Li ne 6.

DTE
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Kravitt - Petitioner - Cross/M. Reilly

1538

Q So did you |lower the settlenent anount in exchange
for an agreenent that you' d support the settlenment?

A No.

Q You didn't do that, did you?

A No.

Q And are you testifying that, in fact, the efforts

t hat Bank of New York Mellon took were consistent with the

effort to nmaxi m ze the financi al

A I'mvery confortable that that's what we did.
MR REILLY: Two nore, your Honor.
Page 232, |ine 13.
THE WTNESS: W're lucky | didn't drink a

DTE

recovery in the settlenent?



scoggins
Highlight


11:37:58

© o0 N o o b~ wWw N P

11:38:17 10
11
12
13
14

11:38:46 15

1539

Kravitt - Petitioner - Cross/M. Reilly
| ot this norning.
232, M. Reilly?
Q 232, line 13.
A Ckay, |'mthere.

Q Wiy don't you just read to yourself line 232, line

13 to 233 line 1 to see that it's orienting you to the

Cctobers 18 content letter.

A Ckay.
Q Tell ne when you're ready.
(Pause.)

Q Are you oriented now that we're tal king about the

October 18th, 2010 letter?

A Yes. Took half a page for themto agree on that.

Q Page 233, line 2.

DTE
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Kravitt - Petitioner - Cross/M. Reilly
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11:30:37 10
11 A | would not agree with that in theory, though in
12 practice that's alnmost always the case.
13 For exanple, the document gives -- the
14 various Pooling and Servicing Agreenents and indenture give
13955 15 the Trustee the right to ask for additional indemity.
16 If -- let's say the B of A had not been willing to grant the
17 guarantee, and Bank of New York Mellon in that circunstance
18 refused to enter into the settlenent agreement. | think the
19 Bank of New York Mellon would not be violating any right or
11402720 obligation that it had because it had that right in the
21 settlenent agreement -- excuse me, in the governing, 530
22 governing docunents. But subject to that type of
23 qualification, | agree.
24 Q You know that if, in fact, the prudent person

11:40:35 25| standards triggered under the contract or contracts, 530

26| contracts, that the Trustee nust act as a prudent investor

DTE
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J. Kravitt - by Petitioner - Cross/M. Riley
Q Did they make clear to you during the settl enent
process they wouldn't turn the loan files over?
A They made it very clear that they would prefer not to
turn loan files over.
Wio said that?
Wio? Who from Bank of America?

Correct.

> O >» O

I|"'msure it was said on nore than one occasion and |'m
sure it was said by a Wachtell attorney, but | don't renenber
t he circunstances or who.

Q When?

|"msure the statenent on fighting was Ted Mervis'.

I|| |.||||.>

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/M. Riley

Q When was the last tinme that the Bank of New York

Mel | on asked for loan files from Bank of Anerica?

A | don't think technically that we ever did ask for

loan files. W discussed if we did a sanpling what the

sanmpling would be like, but we didn't -- we never nade a

specific request for loan files.
think we had this

Q There was never a point -- and |

conversation, but I'mtrying to nmake sure | understand it.

There was a point where |oan files were no | onger
di scussed between Bank of New York Mellon and Bank of Ameri ca,
correct?
A Ri ght .

But that doesn't nmean that we wouldn't -- by

“we," | mean the Bank of New York Mellon, wouldn't have gone

back to discussing a request for themif we felt it was
necessary to do so.

(Continued on the next page.)

Laura L. Ludovico, SCR



scoggins
Highlight


In The Matter Of:
V.

July 11, 2013

Laura L. Ludovico, Senior Court Reporter

Original File 071113BNY .txt




© o0 ~N oo o b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

1668

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEWYORK: CIVIL TERM : PART 39

I N THE MATTER OF THE APPLI CATI ON OF
THE BANK OF NEW YORK MELLON, (as Trustee
under various Pooling and Servicing | ndex No.
Agreenents and I ndenture Trustee under 651786/ 2011
various | ndentures),

Petitioner,

for an order, pursuant to CPLR § 7701,
seeking judicial instructions and approval
of a proposed settlenent.

________________________________________ X
Heari ng
New Yor k Suprene Court
60 Centre Street
New Yor k, New York 10007
July 11, 2013
BEFORE

HON. BARBARA R KAPNI CK, JSC
APPEARANCES

MAYER BROWN LLP
Attorneys for Petitioner Bank of New York Mellon
1675 Broadway
New Yor k, New York 10019-5820
BY: MATTHEW D. | NGBER, ESQ
CHRI STOPHER J. HOUPT, ESQ
KAYLAN LASKY, ESQ
VIRG NI A PALI TZ, ESQ
and
DECHERT LLP
1095 Avenue of the Anericas
New Yor k, New York 10036
BY: HECTOR GONZALEZ, ESQ
MAURI Cl O ESPANA, ESQ
REBECCA KAHAN, ESQ
(continued on next page.)

* * * * * * * * * * * *

LAURA L. LUDOVI CO , SCR
DONNA EVANS, SCR
60 Centre Street - Room 420

New Yor k, New York 10007
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J. Kravitt - by Petitioner - Cross/ M. Pozner

Q When Countryw de purchases a |loan and puts theminto
the trust package it nmakes the reps and warranties?
A Yes, that's right. | didn't

was just -- | was -- |

want to agree to an inaccurate statenment, that's all

Q And when we tal k about whet her Countryw de had a
nmet hodol ogy or formulas, as was discussed in that
representation and warranty we just read, you knew a | ot about

Countrywi de' s busi ness practices by 2009, and '10, didn't you?

A In 2009, | probably did not. By the mddle of 2011, |
di d.

Q In 2011 or 20107?

A | didn't start working on this until |ate October of

2010.

Q You are in the securitization business and you did not
know anyt hi ng about the business practices of Countryw de and
whet her they were considered to be at the bottom of the
ori gi nator pool ?

A One thing that | have learned is that what everybody

knows is never the case. So |I'mvery careful always to say

that | don't know about sonebody. | may know what peopl e have

said, but I don't know about something until | have personal

know edge of it.
Q  \ell, then, did you hire an investigator or group of

investigators to say | want to put together the brief for
purposes of settlenent or litigation proving that Countryw de's
Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/ M. Pozner

Q Are you being charitable when you say "not a
hi gh-quality"?

A No.

Q Didn't you conme to the conclusion that Congress cane
to and that others cane to that, frankly, Countryw de was an
enor nous source of problemloans that should not have been
made?

MR, GONZALEZ: (bjection to form to the extent
that M. Pozner is trying to elicit, through this w tness,
an out-of-court declaration by other parties or entities.
THE COURT: | think it's just what he determ ned.
"1l take it that way.
And you can answer.
A In preparation for this whole matter, we did | ook at

Laura L. Ludovico, SCR
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : PART 39

IN THE MATTER OF THE APPLI CATI ON OF THE
BANK OF NEW YORK MELLON, (as Trustee
under various Pooling and Servicing
Agreements and | ndenture Trustee under
various | ndentures),

Petitioner,
| ndex No.
651786/ 11
for an order, pursuant to CPLR Section
7701, seeking judicial instructions and
approval of a proposed settlenent.
_______________________________________ X
July 12, 2013
60 Centre Street
New Yor k, New York
BEFORE HONORABLE BARBARA R KAPNI CK, JSC

APPEARANCES

MAYER BROWN LLP
Attorneys for Bank of New York Mell on
16675 Br oadway
New Yor k, New York 10019
BY: MATTHEW D. | NGBER, ESQ
CHRI STOPHER J. HOUPT, ESQ
KAYLAN LASKY, ESQ
VIRG NI A PALI TZ, ESQ
- and-
DECHERT LLP
1095 Avenue of the Anericas
New Yor k, New York 10036
BY: HECTOR GONZALEZ, ESQ.
MAURI Cl O ESPANA, ESQ
REBECCA KAHAN, ESQ

Donna Evans, O ficial Court Reporter
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Kravitt - Petitioner - Cross/M. Pozner
Cl ai s whether such |egal argunents were sufficiently
serious that it would be appropriate to haircut a
cal cul ation of damages to take account of them
That's how you wote that?

A It is.

Q You didn't hire experts to say how do we beat
Bof A's | egal positions, did you?

A No, we didn't.

Q And | understand that you' ve chosen a career that
does not involve litigation, but you understand that
litigators are different, that they put together the facts
to try cases?

A Lots of nenbers of our negotiating teamwere

litigators.

Donna Evans, Oficial Court Reporter
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Kravitt - Petitioner - Cross/ M. Pozner

Q But when we tal k about the assignnent you gave the
experts, it's a conpletely different assignnent than you
could have given if you wanted to say | need experts to
battl e Bank of America and show how we intend to beat their
def enses?

A That was not the strategy we chose.

Q You didn't ask himare Bank of America's positions
going to win, are they correct, right?

A It was -- we nmade very clear they were to wite
what they believed. And --

Q You wote clearly that they were to provide an
opi ni on on whether there was a reasonable basis to the
argunment Bank of Anerica was naki ng?

A Right. And, for exanple, Professor Daines went
further than that, he gave us an opinion which was stronger
than that. Professor Adler gave us an opinion that was
cl ose to that.

In my answer | said, in this sentence | said
that, we made very clear to themthat they were to wite
what they believed.

Q But these experts that were avail able could have

Donna Evans, O ficial Court Reporter
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Kravitt - Petitioner - Cross/ M. Loeser

certainly had a very strong right to get the loan files.

Q Again, that strong right is the PSA actually says

you can get them isn't that right?

A What peopl e always argue in these situations is
you didn't give ne an adequate confidentiality agreenent,
you didn't do this adequately, you didn't do that. [It's not
absol ute because you have to junp through hoops before you
get them

THE COURT: Can |

ask a question? Wat's the

di fference between a loan file and a nortgage file?

THE WTNESS: A nortgage file is the
docunents that create the |oan, the note, the nortgage,
t he assignnent of nortgage, the title, insurance

policy. The loan files are what the originator of the

| oan went through in creating the | oan. The

informati on the borrower filled out, the due diligence

that it did, that sort of thing.

THE COURT: Those aren't put together?

THE W TNESS: No. Because the Trustee is the

custodi an of the | egal docunents and the servicer needs
the loan files to be able to service them

THE COURT: Ckay.

Q M. Kravitt, did you advise your client, the
Trustee, that it would have a difficult tinme getting the
loan files if it chose to get then?

O ficial

Donna Evans, Court Reporter
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1914

Kravitt - Petitioner - Cross/M. Loeser
A No.
Q  You nentioned a minute ago --
A | did advise themit night take awhile.
Q You nentioned -- actually, you testified

previously that you thought

it would take about a year to do

a statistically significant sanpling of the loan files

t hensel ves; is that right?

A | don't renenber saying it would take a year. |'m
not saying you're wong. | don't renenber saying that. |
think it's hard to predict howlong it would take. | think
it's very hard to predict howlong it would take. It would
depend on the process the parties agreed on.

Q We can check the transcript. W' Ill deal with that

later. A minute ago you nmentioned that there's a warrantee
fromthe settlenment from Bank of America saying that
effectively they told you the truth when they gave you the
i nformation?

A | believe the warrantee says they believe they
told us the truth, yes.

Q They believe they m ght have, they m ght not have,
they think they did, correct?

A | don't think it says we m ght have, we m ght not

have, but we think so. | think they said we believe we told

you the truth.
Q That warranty expires if this settlenment is
Oficial

Donna Evans, Court Reporter
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J. Kravitt - by Petitioner - Cross/ M. Loeser
Q Is it your testinony that this settlenent did, in
fact, change provisions in the PSAs?
A No.
Q Because the circunstances that exist here, you would
agree, do not allow for changing the neaning; is that correct?
None of the provisions that you noted would allow for
even changing the neaning are applicable here?
A Wll, no. As a matter of fact, some of themare
appl i cabl e here.
Q Is it your testinony that you' re permtted to change

the nmeaning of the |oan nodification provisions in the PSAs?

A Yes.
Q I s that what you have done?
A | do not believe that |'ve changed the neani ng, but

the way to interpret themcan be overrul ed by the description

of themin the process.

Laura L. Ludovico, SCR
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J. Kravitt - by Petitioner - Cross/ M. Loeser

Q Now, the trustee's position is that |oan nodification
repurchase provisions are not materially different in any of
the 530 governing docunents; is that right?

A No.

Q So the trustee recogni zes that the Loan Modification
Repurchase Agreenents are, in fact, materially different in the
530 PSAs?

A They are worded differently.

Q | understand that you think they are worded

Laura L. Ludovico, SCR
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1 Kravitt - Peitioner - Cross/Ms. Kaswan
2| origination requirenents for borrowers who stated their
3| income you woul dn't know that, right?
4 A | personally would not know that.
03:07:46 5 Q And you don't know, sir, whether or not the
6| underwiting and origination practices -- strike that.
7 Let ne ask you, do you know whet her the GSEs
8|/ had a representation and warrantee of prudent underwiting
9/ and origination practices?
03:08:08 10 A | don't recall. | reviewed their warranties nuch,
11|/ nuch | onger ago.
12 Q  And so, sir, you would agree with me then that you
13 couldn't look at the GSE repurchase experience in order to
14 obtain an indication of the nunber of loans in the private
oz0834 15 | abel securitizations that violated the prudent underwiting
16 and origination practices if, in fact, the GSEs didn't have
17 that representation, right?
18 A Well, actually we reviewed the representations of
19 the GSEs and we reviewed the private label representations.
oz085720 It all took a long time because of the nunber of trusts.
21 And we conpared themand we found that the GSE
22 underwriting -- excuse me, the GSE reps and warranties to be
23 meaningfully stronger.
24 Q Well, sir, would you agree with nme that a
03:00:15 25 || representation that sonebody acted prudently is generally
26| simlar to a negligence standard?

Donna Evans, Oficial Court Reporter
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Kravitt - Petitioner - Cross/Kaswan
default under the applicabl e PSAs.
Do you see that?
A | do.
04:13:15 Q And, sir, when you received these letters, did you
I nvestigate whether or not there were facts in the June 17,
2010 letter that constituted events of default?

A W were of the opinion that no event of default
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had been proven to the Trustee.
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Vell, sir, Ms. Patrick's June letter recounted
04:14:37 20 || information that was in the public record, right?
21 A | don't renmenber the content of that letter.
22 Q Vel |, before you all started negotiating in
23| Novenber of 2010 Ms. Patrick didn't have information that
24| was not in the public record, did she?
04:15:06 25 A She did not have any information that was not in

26| the public record. Well, I don't knowif she did or she

Donna Evans, Oficial Court Reporter
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: TRI AL TERM PART 39
e ¢
In the Matter of the Application of:

THE BANK OF NEW YORK MELLON, (as Trustee
under various Pooling and Servicing
Agreenents and I ndenture Trustee under
various | ndentures),

PETI T ONER,

- against -

For an Order pursuant to CPLR Section 7701,
seeking judicial instructions and approval
of a proposed settlenent.

- - - - - - - - - - -X
60 Centre Street
New Yor k, New York
July 15, 2013

| NDEX NO. 651786/ 11

BEFORE: HONORABLE BARBARA R KAPNI CK, Justice
APPEARANCES:

MAYER BROWN, LLP

Attorneys for Petitioner

1675 Br oadway

New Yor k, New York 10019

BY: MATTHEWD. | NGBER, ESQ
KAYLAN E. LASKY, ESQ
VIRANIA C. PALITZ, ESQ

- and-

DECHERT, LLP

Attorneys for Petitioner

1095 Avenue of the Anericas

New York, New York 10036

BY: HECTOR GONZALEZ, ESQ
MAURI CI O A. ESPANA, ESQ
REBECCA S. KAHAN, ESQ

(Appear ances continue on next page.)

1998

NK




ECEEERPEP oo m -

=
o

19
10:23:53 20
21
22
23
24

10:24:14 25

26

J. Kravitt

2007

by Petitioners - Cross/Kaswan

Q And, sir, could you take a |look at P-11? That's the

excerpts of the PSA

A | certainly wll. P-11, where would you like ne to

go?

Q And coul d you | ook at the page Bates stanped 2751597

A Ckay. | don't have the Bates stanps. | have the PTX

page nunbers.

Q  11.63.

A 11.63. Ckay. |I'mat 11.63.

Debra Sal zman,

Oficial Court Reporter
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J. Kravitt - by Petitioners - Cross/Kaswan

and warranty that materially and adversely affects certificate

hol ders, you understood that the Trustee had to give notice,
ri ght?
MR GONZALEZ: (bjection, your Honor. Asked and
answer ed.
THE COURT: Overrul ed.
A Well, what this 2.03 says is that if any of the
parties, including the Trustee, discovers a breach of those

warranties, it's supposed to give notice to the other parties.

Q And, sir, 3.01 was the provision we |ooked at earlier

that defined the Master Servicer's obligations, right?

A Correct.

Q And was it your understandi ng under the governing
agreenments that one of the servicing obligations of the Mster
Servicer was to put back | oans that materially and adversely
violated the representations and warranti es?

A I recall if

don't It had an affirmative duty to do

that or not. It generally had an affirmative duty to service
t he nortgage | oans consistently with prudent nortgage servicing

in the area the | oans were | ocat ed.

Debra Sal zman, O ficial Court Reporter
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2010

J. Kravitt - by Petitioners - Cross/Kaswan

A Correct.
Q Now, could you |look at P-19 -- strike that.
And is that what the position was that you took during

t he negoti ations?

A Correct.

Q Coul d you | ook at P-19?

A | amthere.

Q And this is, of course, the Cctober 18, 2010 letter

from G bbs & Bruns that you received?
A Yes.

Q And could you turn to the second page?

Debra Sal zman, Oficial Court Reporter
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J. Kravitt - by Petitioners - Cross/Kaswan
Need proxy for contract differences."”

Q And what did you nean by that?

A Vell, I'"mnot sure, but | believe what | nmeant was
which trusts give this type of representation. And |I'm not
sure what | neant by proxy, but "need proxy for contract
di fferences" was sone note to nyself asking for us to study in
nore detail what the contract differences were.

Q Vel |, when you use the word "proxy," were you
attenpting to use the GSE experience as a proxy for the private
| abel securitization experience?

A Yes. But that clause, as | said, | believe was a note

to nyself to study the differences.

Debra Sal zman, Oficial Court Reporter
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J. Kravitt - by Petitioners - Cross/Kaswan
I's that fair?
A | think that's a fair summary.
M5. KASWAN:  Could we pull up R 1317
Q Now, sir, is this a brief that you approved before it
was filed?
A Yes.
Q And this was a brief that was fil ed when the
settl enent case was pending in front of Judge Paul ey; is that
ri ght?
A Is this filed on Cctober 31, 2011?

A Then | believe this was filed in response to Justice
Kapni ck's original tinetable of the matter. It was -- so it
was before Judge Paul ey, but everybody honored the Oct ober 31st
date that Justice Kapnick had agreed to.

Q But it was filed in the federal court before the
matter was transferred back to Judge Kapni ck?

A That's what it says.

Q And, sir, was this your firms effort to respond to
the various different objections raised to the settlenent as of
COct ober 31, 20117

A Yes.

Debra Sal zman, O ficial Court Reporter
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2027

J. Kravitt - Cr 0ss/ Kaswan

Q And during the negotiations,

by Petitioners -

did either your firmor
any of the enpl oyees of Bank of New York Mellon, in your

presence, ever assert that Bank of New York Mellon was prepared

to sue to enforce the repurchase rights of those trusts where
Ms. Patrick's group did not hold 25 percent?
have no

A Again, I'mnot trying to be obstreperous. |

nmenory one way or the other and, unlike other situations, |I'm

not going to tell you it's nore |ikely one way or the other.

Q Now, could we -- strike that.

And | et ne ask you, sir, did you or your firmor

Ms. Patrick's group, in your presence, ever tell the assenbl ed

parties that the Trustee, given all of the GSE data, was
prepared to notice a default on the part of the Master Servicer

in failing to put back any of the Trust's |oans?

A | have no nmenory one way or the other of that ever
bei ng sai d.

Q And, sir, that's the type of thing you're likely to
remenber, is that fair to say, given the fact that it happened?

A When | was younger, yes.

Q So today you have no nenory of that, is that what

you' re saying, no nenory one way or the other?

A That's correct.

Q And, sir, at the negotiations, did your firmor

anybody from Bank of New York Mellon state that if the

Debra Sal zman, O ficial Court Reporter
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KRAVI TT- PETI TI ONERS- CROSS ( WOLLMUTH)
those clains and, in fact, agreed to release themin this
settlenment for no financial consideration.
MR. GONZALEZ: Your Honor, is that a question or
t esti nony?
THE COURT: Yes, | think we don't need those kinds
of statenents.
MR, WOLLMJTH: It's not a question, so | wll nove
on. It was just a context.

THE COURT: Well --
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2102

KRAVI TT- PETI TI ONERS- CROSS ( WOLLMJTH)

Q Yep, and |

enhancenent that you want to tel

grant you, you have obtai ned servicing
understand t hat.

Ckay.

us about. I
My question here is nore limted.
My question is, these are the two principle

difficulties you identified in evaluating servicer liability for
past m sconduct,

t he vague servicing standard, and | think you

said it was anorphous, and the high burden of proof, fair?
A Correct.

Q Now, first, let's take the standard of proof. | think
you hit on this just now.

You testified that you advi se the Defendant
Institutional Investors repeatedly that you can only go after
the Master Servicer if they acted in bad faith or were grossly
negl i gent.

That's your testinony at 1451; is that correct?
A No.

M5. PATRI CK

By definition, if he is reading

testinmony from 1451, he is reading testinony that the

NK
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KRAVI TT- PETI TI ONERS- RECROSS ( PATRI CK)

Q And, who is the entity that is obligated to correct
defects in the nortgage loan file under this provision? Look at
t he top.

MR. WOLLMUTH:  Your Honor, objection. She asked
t he question and found the answer for him

M5. PATRICK: | amdirecting his attention?

MR, WOLLMJUTH:  Leadi ng.

THE COURT: | nust say, it's going to say what it's
goi ng to say.

MR WOLLMJUTH:  She should let himfind it.

THE COURT: To nove it along a little bit, would be

ni ce.

=z
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KRAVI TT- PETI TI ONERS- RECROSS ( PATRI CK)
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2129

KRAVI TT- PETI TI ONERS- RECROSS ( PATRI CK)

Q Now, you were asked a couple of questions as well about

par agraph 6A of the settlenment agreenent, and so let's turn to
t hat . That's Petitioner's Exhibit 1.

And, first, you wll renenber that M. Wl Il nuth called

your attention to this paragraph here 6(a)(2), regarding the
Master Servicer's ability to elect to cure docunent
def i ci enci es.
Do you see that?
A | do.
Q And t hen

6(c),

he also called your attention to paragraph

which is page 131, which provides that the Master Servicer

NK
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2132

KRAVI TT- PETI TI ONERS- REDI RECT ( GONZALEZ)

into account the timng of when a Certificate Hol der may have
purchased its certificates

A | do.

Q And, | believe you testified that the Trustee had not
exam ned that issue, correct?

A Correct.

Q Way did the Trustee not exam ne that issue?

A Principally for two reasons. The first is, we did not
bel i eve that the Trustee had the | egal duty to do so.

But secondly, and easily as inportant, is the fact that
a Certificate Hol der chooses its own strategy. It deci des what
Its appetite for risk is. If it wants to take less risk, it can
decertify its certificate. If it wants to take nore risk, it
can buy a certificate.

It is not up to the Trustee to decide on an investnent
strategy for a Certificate Hol der. The job of the Trustee is
to negotiate the best settlenment it can, and let the chips fall
where they may.

Q Now, M. Kravitt, | amsure you recall questions during
your cross-exam nation regarding the various servicing
provi sions of the settlenent agreenent.

A | do.
Q  Could you tell us why did the Trustee choose, as you

NK
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KRAVI TT- PETI TI ONERS- REDI RECT ( GONZALEZ)

| believe you said as a proxy?

> O

As a proxy for industry standards, sone of the GSE

NK
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J. Kravitt - by Petitioners - Redirect/ Gonzal ez

paragraph H at page R-4.5.

Debra Sal zman, Oficial Court Reporter
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J. Kravitt - by Petitioners - Redirect/ Gonzal ez

Debra Sal zman, Oficial Court Reporter
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2152

J. Kravitt - by Petitioners - Redirect/ Gonzal ez

Q Now, M. Kravitt, turning to legal, in addition to

t hose | egal issues that you just generally described that you

| ooked at and di scussed with the Trustee, what steps did you

take in ternms of experts wth respect to |egal issues?

| believe you di scussed Professor Dai nes and Professor

Adler and | just want to be clear in which context you were

di scussi ng they them

A Ckay. This is the same -- I'mreferring to the sane

thing, that is, we hired Professor Adler to give us advice on

the opinion that was filed, the material and adverse

interpretation. W hired Professor Daines to give the Trustee

Debra Sal zman, Oficial Court Reporter
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Agreenents and | ndenture Trustee under
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2180

J. Kravitt - by Petitioners - Recross/Reilly
Q Sure. But we don't represent every single certificate
hol der, correct?
A Correct.
Q  And the Trustee had fiduciary duties or has fiduciary

Q Wll, | didn't ask you that question. But you
understand the Court wll determ ne that, correct?
A But you did ask me that question, | believe. [|I'mnot

trying to be argunentative, because you said | knew the Trustee

had fiduciary duties, but those fiduciary duties would not be

i mpacted by this provision, in nmy opinion.

Q Well, actually the Court will decide.
A O course.
Q And, in fact, if the Trustee becane aware in this case

about facts that woul d underm ne whether or not Bank of Anerica

actually was going to infuse dollars to support Countryw de's

liability here, the Trustee couldn't present that to the Court

pursuant to Section 30(c) as evidence underm ning settlenment?
A Correct.

Q And the sane would be true with regard to Justice

Debra Sal zman, O ficial Court Reporter
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R Bailey - by Petitioners - Cross/Reilly

Q And, generally, do you believe that the |anguage that
was drafted in this provision was originally and generally
drafted by Bank of America's |awers?

A Ch,

as to the origin of the | anguage, | don't know. |

don't recall.
Q And do you recall whether or not you nade any proposed
edits to this provision?
A This particular provision, | do not recall.
Q Do you know i f there were any di scussions about the
ultimate | anguage agreed to by the parties in this provision?
A Not that | recall.

Q Dd the Trustee, to your know edge, ever neke a
settlenment offer in the process?

A |'"'msorry. I'mslightly confused. Did the Trustee
make a settlenent offer?
Correct.
You nean did the Trustee propose a nunber?

Correct.

> O >» O

No, not to ny know edge.

Q Bef ore the summer of 2010, were you intimately
famliar with Pooling and Servicing Agreenents?

A No, not intimately famliar.

Debra Sal zman, O ficial Court Reporter
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2255

R Bailey - by Petitioners - Cross/Reilly

Q In | ooking at the handful, did you identify
distinctions within the 530, or within the handful -- I'm
sorry -- of Pooling and Servicing Agreenents that you | ooked
at?

A Were there distinctions anong then?

Q Did you identify distinctions anong themin the
handful you | ooked at?

A There were distinctions. Sitting here today, | don't

recall. | mean | think some of them there nmay have been a

couple that were Del aware trusts and stuff |ike that, but I

don't recall specifically.

Q Do you recall at anytinme between June of 2010 and June

of 2011, that the Trustee took into consideration in the

settl enent process distinctions between or anbng provisions in
t he 530 Pooling and Servicing Agreenents?

A Did I personally? Not that | recall. Again, we would

have | ooked to Mayer Brown to advise us on that sort of issue.

Q And ny question is, do you recall receiving any advice

Debra Sal zman, O ficial Court Reporter
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BAI LEY- PETI TI ONERS- CROSS ( REI LLY)

Q And back to R146-001.

The position the Trustee was taking in Septenber of

2010 was, there is not a binding instruction to engage in an

I nvestigation, correct?

A | believe the Septenber letter says that the

i nstruction, that the purported instruction that M. Patrick

sent, did not neet the requirenments of the PSA to the extent

that instruction included an investigation of loan files, then

yes, that instruction did not neet the requirenments of the PSA

In fact, if you | ook at R146-002, the third |ine.
VWhi ch? Third Iine?

O >» O

The third line wth the heading and underli ni ng?

A The third |ine beginning under the paragraph, begi nning

"Hol ders", the August 20th letter, your contention of the

August 20th letter -- |ook at the screen.

"The August 20th |etter does not constitute a valid

direction"; that was the position of Bank of New York Mellon as

It

related to Ms. Patrick's previous letter, correct?

NK
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R Bailey - by Petitioners - Cross/Reilly

A Does the Trustee owe a loyalty to avoid conflicts to
each of the trusts in the certificate holders? Yes.

Q And if there was a conflict between the interests of
certificate holders in Trust No. 1 and the interests of
certificate holders in Trust No. 530, the Trustee would have to
figure out what to do with that conflict, right?

M5. PATRICK: (njection. Foundation. No
evidence that the trusts are differently situated.
THE COURT: You can answer.

A Hypothetically, if there were a conflict between two
trusts, yes, the trustee would have to figure out howto
address that issue.

Q And one of the ways that a trustee figures out howto

resolve a conflict is going to the court and ask for guidance,

correct?
A It is one of the options, yes.
Q What are -- the other option would be to withdraw as

trustee in one of the trusts?

A That woul d be an option, yes.

Q Are there other options?

A | assune it woul d depend on the nature of the
conflict. | assunme it's possible to go to the certificate
hol ders of the affected trust and informthem of the potenti al

conflict and see if they waive or whatever.

Debra Sal zman, O ficial Court Reporter
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R Bailey - by Petitioners - Cross/Reilly

Q Well, in fact, during your deposition you weren't
al l oned to answer any questions about what Mayer Brown did
regardi ng the strength and weaknesses of the clains, correct?

MR GONZALEZ: Your Honor, that's a different
answer to a different question. So | don't know what the
poi nt of that question is.

MR REILLY: Well, | guess |I'masking you, are

you going to waive the privilege on what Mayer Brown did

with regard to investigating | egal issues in this case?

MR GONZALEZ: The answer is no. The fact of the
investigation is all that's relevant, not what the
underlying investigation was, and we haven't brought
forward the underlying investigation.

MR REILLY: Well, in fact it appears that what's

Debra Sal zman, O ficial Court Reporter
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R Bailey - by Petitioners - Cross/Reilly

Q And the sane wth regard to M. Stanley. At anytine
in that sane tinme franme did you discuss with M. Stanley
whet her Bank of New York Mellon had fiduciary duties to the
certificate holders in the trusts?

A I recal |

don't sitting here.

Q Wul d you agree that it would be fair to expect

M. Stanley, as the head of the RVMBS G oup, to be famliar with

the I egal responsibilities that the Bank of New York Mel | on has
when it accepts responsibility to be a Trustee in the trusts

that are being settled in this case?

A | don't know the state of M. Stanley's know edge on
that issue, but M. Stanley has dealt with those issues in his
role. So | just -- | don't know what he knows and what he

doesn't know.

Q |

t hat he should know i n that

understand that. But would it be fair to assune

role what the | egal obligations are
of Bank of New York Mellon when he agrees to serve as a Trustee
in atrust |like those that are being settled in this case?

MR. GONZALEZ: Two objections, your Honor. Asked

and answered and the second one is that it's asking for
this wi tness' opinion of what soneone el se shoul d know.
THE COURT: Sust ai ned.

Don't answer that.

Debra Sal zman, O ficial Court Reporter
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Debra Sal zman, Oficial Court Reporter
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R Bailey - by Petitioners - Cross/Reilly

Q The sanme question with regard to during that tine
frame, did you believe that Bank of New York Mellon as a
Trustee had a duty, a fiduciary duty of prudence towards the

certificate holders in the trusts, that it could have brought
cl ai ms agai nst Bank of America and Countryw de?

A ' mnot sure | understand the distinction between a
fiduciary duty and a fiduciary duty of prudence.

Q Ckay. That's not sonething you were thinking about in
that tinme frame, is that fair?
A No, |

t hi nk 1

don't think that's what | said. | said -- |

said, sitting here, | don't understand the distinction
you' re mnaki ng.
Q Wel |, have you ever heard of a fiduciary duty of

prudence?

Debra Sal zman, Oficial Court Reporter



scoggins
Highlight


00:12:51

© o0 N o o b~ wWw N P

00:12:59 10
11
12
13

2487

BAI LEY- PETI TI ONERS- REDI RECT ( GONZALEZ)
THE COURT: Thank you.
Is there anybody el se over there that has any
questions? Al right.
MR GONZALEZ: Just have a few redirect.
May | inquire, your Honor?
THE COURT: Pl ease.
REDI RECT EXAM NATI ON
BY MR GONZALEZ:
Q M. Bailey, you were shown a nunber of letters from
Ms. Patrick fromthe sumer of 2010.

Do you recall that?

>

Yes.

=z
A
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BAI LEY- PETI TI ONERS- REDI RECT ( GONZALEZ)

Q Wiy did the Trustee decide to engage in the settlenent
negoti ati ons without a binding direction fromCertificate
Hol der s?

A Because, at that point, a potential settlenent appeared
to be the nost potentially beneficial route to follow on behal f
of all the Trusts and Certificate Hol ders.

Q Do you recall being asked questions about the Trustee's
decision not to give notice to Certificate Hol ders of the
settl enent negotiations?

A | do.

Q What role, if any, did the notice that woul d be given
I n connection with any proposed Court approval process play in
t hat decision to not give notice of the settlenent negotiations?

A It did play a role at the tine. | don't think we knew
that if there were a settlenent it would result in an Article
77, and there would be a the retention of the Garden Gty G oup
and w despread notice program but fromthe beginning, the

Trustee understood that if there were a settlenent reached, it

NK
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