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NYSCEF DOC. NO. 249-1

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the matter of the application of

THE BANK OF NEW YORK MELLON, (as Trustee under various Pooling and
Servicing Agreements and Indenture Trustee under various Indentures),
BlackRock Financial Management Inc. (intervenor), Kore Advisors, L.P.
(intervenor), Maiden Lane, LLC (intervenor), Maiden Lane Il, LLC (intervenor),
Maiden Lane Ill, LLC (intervenor), Metropolitan Life Insurance Company
(intervenor), Trust Company of the West and affiliated companies controlled by
The TCW Group, Inc. (intervenor), Neuberger Berman Europe Limited
(intervenor), Pacific Investment Management Company LLC (intervenor),
Goldman Sachs Asset Management, L.P. (intervenor), Teachers Insurance and
Annuity Association of America (intervenor), Invesco Advisers, Inc.
(intervenor), Thrivent Financial for Lutherans (intervenor), Landesbank Baden-
Wuerttemberg (intervenor), LBBW Asset Management (Ireland) plc, Dublin
(intervenor), ING Bank fsb (intervenor), ING Capital LLC (intervenor), ING
Investment Management LLC (intervenor), New York Life Investment
Management LLC (intervenor), Nationwide Mutual Insurance Company and its
affiliated companies (intervenor), AEGON USA Investment Management LLC,
authorized signatory for Transamerica Life Insurance Company, AEGON
Financial Assurance Ireland Limited, Transamerica Life International (Bermuda)
Ltd., Monumental Life Insurance Company, Transamerica Advisors Life
Insurance Company, AEGON Global Institutional Markets, plc, LIICA Re I,
Inc., Pine Falls Re, Inc., Transamerica Financial Life Insurance Company,
Stonebridge Life Insurance Company, and Western Reserve Life Assurance Co.
of Ohio (intervenor), Federal Home Loan Bank of Atlanta (intervenor),
Bayerische Landesbank (intervenor), Prudential Investment Management, Inc.
(intervenor), and Western Asset Management Company (intervenor),

Petitioners,

for an order pursuant to CPLR § 7701 seeking judicial instructions and approval
of a proposed settlement.

AFFIDAVIT OF JOSEPH SENSENBRENNER

State of Delaware
SS.:

N N N

County of New Castle

JOSEPH SENSENBRENNER, being sworn, states:

| NDEX NO. 651786/ 2011
RECEI VED NYSCEF: 04/13/2012

Index No.
651786/2011

Assigned to:
Kapnick, J.

1. I am an Assistant Deputy Attorney General for the Delaware Department of

Justice.



2. I make this Affidavit in support of Delaware Department of Justice’s Proposed
Order to Show Cause on its Petition to Intervene.

3. The Delaware Department of Justice moved to intervene in this matter on August
10, 2011. True and correct copies of the papers in support of that motion are attached
hereto as Exhibit 1.

4, Petitioner the Bank of New York Mellon (“BNYM”) and the Institutional
Investors opposed the Delaware Department of Justice’s petition. A true and correct
copy of BNYM’s memorandum in opposition is attached hereto as Exhibit 2. A true and
correct copy of the Institutional Investors’ memorandum in opposition is attached hereto
as Exhibit 3.

5. Walnut Place, LLC removed the matter to federal court on August 26, 2011.
Accordingly, this Court held on October 31, 2011 that Delaware Department of Justice’s
pending motion to intervene was moot. A true and correct copy of the Court’s order is
attached hereto as Exhibit 4.

6. In federal court, this matter was assigned to Judge William H. Pauley, I1l. The
Delaware Department of Justice filed a Reply in Support of its Petition in Intervention in
Federal Court, a true and correct copy is attached hereto as Exhibit 5.

7. BNYM was given leave to file a Sur-Reply in Opposition to the Delaware
Department of Justice’s Petition in Intervention, a true and correct copy is attached hereto
as Exhibit 6.

8. Judge Pauley considered and granted the Delaware Department of Justice’s
motion to intervene on November 18, 2011. See In the Matter of the Application of The

Bank of New York Mellon v. Walnut Place LLC, 1:11-cv-05988-WHP (S.D.N.Y. Nov. 18,



2011) (“Pauley Decision”). Judge Pauley found that Delaware Department of Justice had
parens pairiae standing to protect absent investors and the integrity of the marketplace.
A true and correct copy of the Pauley Decision is attached hereto as Exhibit 7.

9. On February 27, 2012, the Second Circuit Court of Appeals remanded the case
back to state court.

10.  Asindicated in a March 16, 2012 letter to the Court from the New York Attorney
General, the state attorneys general were attempting in good faith to confer with BNYM
and the Institutional Investors to resolve the question of intervention. A true and correct
copy of the letter is attached hereto as Exhibit 8.

11. A conference call was held on March 19, 2012, during which the Court directed
the parties to file orders to show cause to raise disputed issues to the Court.

12. Because the parties to this matter have commenced motion briefing on questions
critical to the Article 77 and to the interest of this office, we now seek the Court’s
permission to intervene in order to fully participate in the resolution of those questions.
13, The Delaware Departinent of Justice’s Verified Amended Petition in Intervention

is attached hereto as Exhibit 9.

Dated: Wilmington, Delaware

April 12,2012
0 M

J&seph Sensenbrenner

Assistant Deputy Attorney General

Delaware Department of Justice

820 N. French St.

Wilmington, DE 19801

(302) 577-8600

Counsel for Proposed Intervenor the State of Delaware
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the matter of the application of

THE BANK OF NEW YORK MELLON, (as Trustee under various Pooling and
Servicing Agreements and Indenture Trustee under various Indentures),
BlackRock Financial Management Inc. (intervenor), Kore Advisors, L.P.
(intervenor), Maiden Lane, LLC (intervenor), Maiden Lane II, LLC (intervenor),
Maiden Lane III, LLC (intervenor), Metropolitan Life Insurance Company
(intervenor), Trust Company of the West and affiliated companies controlled by
The TCW Group, Inc. (intervenor), Neuberger Berman Europe Limited
(intervenor), Pacific Investment Management Company LLC (intervenor),
Goldman Sachs Asset Management, L.P. (intervenor), Teachers Insurance and
Annuity Association of America (intervenor), Invesco Advisers, Inc.
(intervenor), Thrivent Financial for Lutherans (intervenor), Landesbank Baden-
Wauerttemberg (intervenor), LBBW Asset Management (Ireland) plc, Dublin
(intervenor), ING Bank fsb (intervenor), ING Capital LLC (intervenor), ING
Investment Management LLC (intervenor), New York Life Investment
Management LLC (intervenor), Nationwide Mutual Insurance Company and its
affiliated companies (intervenor), AEGON USA Investment Management LLC,
authorized signatory for Transamerica Life Insurance Company, AEGON
Financial Assurance Ireland Limited, Transamerica Life International (Bermuda)
Ltd., Monumental Life Insurance Company, Transamerica Advisors Life
Insurance Company, AEGON Global Institutional Markets, plc, LIICA Re I,
Inc., Pine Falls Re, Inc., Transamerica Financial Life Insurance Company,
Stonebridge Life Insurance Company, and Western Reserve Life Assurance Co.
of Ohio (intervenor), Federal Home Loan Bank of Atlanta (intervenor),
Bayerische Landesbank (intervenor), Prudential Investment Management, Inc.
(intervenor), and Western Asset Management Company (intervenor)

Petitioner,

for an order pursuant to CPLR § 7701 seeking judicial instructions and approval
of a proposed settlement.

Index No.
651786/2011

Assigned to:
Kapnick, J.

NOTICE OF PETITION
TO INTERVENE

PLEASE TAKE NOTICE that, upon the accompanying Memorandum of Law, Verified

Petition, the exhibits annexed and thereto, and all previous papers and proceedings in this action,

the undersigned will move this Court (Barbara Kapnick, J.) on August 23, 2011, at 9:30 am., in

submission part room 130 at 60 Centre Street, New York, New York, on August 23, 2011, or as

soon thereafter as Counsel may be heard, for an order granting the State of Delaware permission

to intervene as a respondent in this proceeding, directing that the State of Delaware be added as a

respondent, directing that the Trustee’s petition and notice of petition be amended by adding the

State of Delaware as an intervenor-respondent, and granting such other and further relief as may



be just, proper, and equitable. The grounds for this petition are set forth more fully in the

accompanying Memorandum of Law filed herewith.

PLEASE TAKE FURTHER NOTICE that, pursuant to CPLR 403(b), answering papers,

if any, must be served on the undersigned no later than two days before the return date of this

motion.

Dated: August 9, 2011

Of Counsel:

By: \ _9/', Frf 2

Jeremy D. Eidher (NY Bar No. 4643573)
Deputy Attorney General

Delaware Department of Justice

820 N. French St.

Wilmington, DE 19801

(302) 577-8600

Counsel for Proposed Intervenor the State of Delaware

Ian R. McConnel (DE Bar No. 4888) (Pro Hac Pending)
Gregory C. Strong (DE Bar No. 4664)
Meredith Stewart Tweedie (DE Bar No. 4960)

Deputy Attorneys General
Delaware Department of Justice

820 N. French St.

Wilmington, DE 19801

(302) 577-8533
(302) 577-8426 (fax)

To: Service List



SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the matter of the application of

THE BANK OF NEW YORK MELLON, (as Trustee under various Pooling and
Servicing Agreements and Indenture Trustee under various Indentures),
BlackRock Financial Management Inc. (intervenor), Kore Advisors, L.P.
(intervenor), Maiden Lane, LLC (intervenor), Maiden Lane II, LLC (intervenor),
Maiden Lane III, LLC (intervenor), Metropolitan Life Insurance Company
(intervenor), Trust Company of the West and affiliated companies controlled by
The TCW Group, Inc. (intervenor), Neuberger Berman Europe Limited
(intervenor), Pacific Investment Management Company LLC (intervenor),
Goldman Sachs Asset Management, L.P. (intervenor), Teachers Insurance and
Annuity Association of America (intervenor), Invesco Advisers, Inc.
(intervenor), Thrivent Financial for Lutherans (intervenor), Landesbank Baden-
Wuerttemberg (intervenor), LBBW Asset Management (Ireland) plc, Dublin
(intervenor), ING Bank fsb (intervenor), ING Capital LLC (intervenor), ING
Investment Management LLC (intervenor), New York Life Investment
Management LLC (intervenor), Nationwide Mutual Insurance Company and its
affiliated companies (intervenor), AEGON USA Investment Management LLC,
authorized signatory for Transamerica Life Insurance Company, AEGON
Financial Assurance Ireland Limited, Transamerica Life International (Bermuda)
Ltd., Monumental Life Insurance Company, Transamerica Advisors Life
Insurance Company, AEGON Global Institutional Markets, plc, LIICA Re 1I,
Inc., Pine Falls Re, Inc., Transamerica Financial Life Insurance Company,
Stonebridge Life Insurance Company, and Western Reserve Life Assurance Co.
of Ohio (intervenor), Federal Home Loan Bank of Atlanta (intervenor),
Bayerische Landesbank (intervenor), Prudential Investment Management, Inc.
(intervenor), and Western Asset Management Company (intervenor)

Petitioner,

for an order pursuant to CPLR § 7701 seeking judicial instructions and approval
of a proposed settlement.

Index No.
651786/2011

Assigned to:
Kapnick, J.

VERIFIED PETITION
TO INTERVENE

For its petition pursuant to CPLR 401, 1012, and 1013 to intervene as respondent in this

proceeding, proposed intervenor the State of Delaware by JOSEPH R. BIDEN, III, Attorney

General of the State of Delaware (the “Delaware Department of Justice”), states and alleges upon

information and belief as follows:

INTRODUCTION

ke In this proceeding pursuant to CPLR Article 77, the Bank of New York Mellon

(“BNYM?”), as trustee for 530 trusts (“Covered Trusts”) comprised of billions of dollars in

residential mortgage backed securities (“RMBS”), seeks the Court’s approval of a proposed



settlement of claims against Countrywide Home Loans, Inc. and Countrywide Financial
Corporation (collectively “Countrywide’), who acted as loan originators and servicers to the
Covered Trusts, and Bank of America (“BoA”) and its affiliated entities who acted as servicers to
the Covered Trusts.'

2. The claims that would be resolved by the proposed settlement are related to
Countrywide and BoA’s pervasive failure to comply with the standards of conduct governing the
creation and administration of the covered trusts. These failures contributed to the massive
collapse of the market for RMBS, causing substantial harm to mortgage loan borrowers,
investors and the integrity of the securities markets.

3. If approved, the terms of the proposed settlement would fully and finally release
the claims of the Covered Trusts and would be binding on all of the trust beneficiaries, whether
or not they are represented in this special proceeding.

4. The Delaware Department of Justice seeks permission to intervene in this
proceeding: (i) to ensure that the interests of Delaware investors who are beneficiaries of the
Covered Trusts are represented and protected; (ii) to preserve the Delaware Department of
Justice’s ability to pursue potential Delaware state law claims against BNYM, BoA, or
Countrywide arising out of the conduct covered by the proposed settlement; and (iii) and to
ensure that the trusts covered by the proposed settlement that were created pursuant to the
provisions of the Delaware Statutory Trust Act and are governed by Delaware Law are
appropriately addressed.

e The Delaware Department of Justice objects to the proposed settlement on the

basis that it does not have sufficient information to evaluate the reasonableness of the proposal.

' BoA acquired Countrywide in a transaction that was finalized on July 1, 2008, and later
announced that Countrywide would transfer all of its assets to unnamed subsidiaries of BoA.



I. BACKGROUND

6. On June 29, 2011, BoA announced that it had entered into an agreement with
BNYM to settle all potential claims belonging to the [covered] trusts” for which BNYM serves
as trustee.

7. On the same day, BNYM commenced the instant special proceeding by filing a
verified petition pursuant to CPLR § 7701 seeking judicial instructions and approval of the
proposed settlement.

8. BNYM also appeared ex parte on July 29, 2011, without notice to any of the trust
beneficiaries or other potentially adverse parties, and obtained an Order to Show Cause setting
forth a procedure for the approval of the proposed settlement.

0. The terms of the proposed settlement include a cash payment to the trust
beneficiaries of 8.5 billion dollars, provisions requiring the master servicers to implement certain
servicing improvements, and provisions addressing the cure of document exceptions.

10. The proposed settlement, on behalf of the Trustee, Investors, the Covered Trusts,
or any Person acting on behalf of the Trustee or Investors of the Covered Trusts, contemplates
the full and final release of a number of claims including those related to: 1) the breach of the
representations and warranties governing the sellers of mortgage loans to the Covered Trusts and
the master servicers of the Covered Trusts, 2)the breach of the recordkeeping requirements
contained in the Pooling and Servicing Agreements and Sales and Servicing Agreements

(collectively “PSAs”) governing the trusts including the requirement that deficiencies in

2 Proposed Settlement at 99 3, 5, and 6.



mortgage files be identified and corrected, and 3) claims that BoA and Countrywide charged
excessive fees and costs for their inadequate services.’

11. The proposed settlement with BoA was negotiated by a group of 22 institutional
investors and BNYM. No other trust beneficiaries took part in the settlement negotiations. The
proposed settlement is undoubtedly complex and billions of dollars are at stake. There is limited
access to the information exchanged between the parties to the proposed settlement during
settlement negotiations. In light of this, the Delaware Department of Justice does not have
sufficient information to evaluate the adequacy of the settlement or its full impact on the interest
of the State of Delaware.
1L INTERESTS OF THE DELAWARE DEPARTMENT OF JUSTICE

12.  The Delaware Department of Justice has both common law and statutory
authority to protect the interest of the State of Delaware generally, and the interests of Delaware
citizens and investors more specifically, and should be permitted to intervene to ensure those
interests are properly represented and that a fair and reasonable settlement of this matter is
achieved.

A. THE PROPOSED SETTLEMENT MAY NOT ADEQUATELY ADDRESS
HARM TO DELAWARE INVESTORS

13.  The Delaware Department of Justice, based upon the review of the extremely
limited universe of available facts concerning the proposed settlement, has significant concerns
that the proposed settlement does not adequately remedy the harm suffered by the beneficiaries
of the Covered Trusts, some of whom are undoubtedly Delaware investors. Many of these
investors have not intervened in this litigation and, indeed, may not even be aware of it. The

PSAs that govern the creation and administration of the Trusts permit such participation only by

3 Proposed Settlement at § 9.



investors who individually or jointly hold a twenty five percent or greater interest in the trust,
typically representing hundreds of millions of dollars. With its intervention, the Delaware
Department of Justice will ensure that the interests of absent Delaware investors are adequately
represented.

14.  The Delaware Department of Justice’s intervention is particularly important given
the evidence suggesting that BNYM negotiated the settlement on behalf of the trust beneficiaries
under a conflict of interest. The proposed settlement confers substantial direct benefits to
BNYM, primarily by a provision, contained in a side letter to the proposed settlement agreement,
in which BoA agrees to expressly guarantee the indemnification obligations of Countrywide to
BNYM under the terms contained in the PSAs. This expanded indemnification provision also
covers BNYM’s negotiation and implementation of the terms of the settlement. The potential
conflicts of BNYM go directly to the heart of the issue in this special proceeding, which is “did
BNYM act reasonably in negotiating this settlement?”

B. PRESERVING CLAIMS OF THE DELAWARE DEPARTMENT OF
JUSTICE

15. The Delaware Department of Justice also has a significant interest in preserving its
potential claims against the parties to the proposed settlement that arise out of the conduct
covered by the proposed settlement. The Delaware Department of Justice seeks to intervene
pursuant to its statutory and common law authority to protect Delaware investors. The Delaware
Department of Justice has statutory authority to “remedy any harm caused by securities law
violations.” 6 Del. C. § 7301(b). The Delaware Department of Justice also has statutory
authority to pursue remedies for deceptive trade practices that are harmful to Delaware residents

or consumers. 6 Del. C. §2533(d). The Delaware Department of Justice is charged with



protecting the interests of all Delaware investors, including those Delaware investors who are

beneficiaries (directly or indirectly) of the covered trusts.

16.  While the Department’s investigation of BNYM is still in preliminary stages,

potential violations of Delaware law by BNYM in connection with the settlement may have

occurred, to include but not limited to the following:

A) The acts and practices of BNYM alleged herein may have violated 6 Del. C. § 7303(2), in

B)

that BNYM may have made untrue statements of material fact and/or omitted to state
material facts in order to make the statements made, in light of the circumstances under
which they were made, not misleading. BNYM’s conduct as described above may have
violated the Delaware Securities Act insofar as the Trust PSA requires the Trust annually
to certify the following “servicing criteria™:
e “Collateral or security on mortgage loans is maintained as required by the
transaction agreements or related mortgage loan documents.”
e “Mortgage loan and related documents are safeguarded as required by the
transaction agreements;” and
¢ “Any addition, removals or substitutions to the asset pool are made, reviewed and
approved in accordance with any conditions or requirements in the transaction
agreements.” [See generally, Trust PSA, [Ex W to NY Petition]].
The Delaware investors in the Trusts may have been misled by BNYM into believing that
BNYM would review the loan files for the mortgages securing their investment, and that
any deficiencies would be cured.
The acts and practices of BNYM alleged herein also may have violated Delaware’s
Deceptive Trade Practices Act, 6 Del. C. § 2432(12), in that BNYM’s conduct created “a

likelihood of confusion or misunderstanding” in the investors in the Trusts, for the

reasons cited above.



C. TREATMENT OF DELAWARE STATUTORY TRUSTS

17.  Delaware has a substantial interest in ensuring that Delaware vehicles, including
Delaware statutory trusts, are not being utilized to facilitate violations of the law. Delaware has a
substantial interest in ensuring that claims related to trusts created pursuant to the provisions of
the Delaware Statutory Trust Act are resolved by the appropriate procedure under the Act.

18.  Delaware trusts may not subject to the jurisdiction of the New York courts in
connection with a special proceeding brought under Article 77 dealing with express trusts
governed by New York law.

19. This is particularly true when, as in this case, the trust agreements that create and
govern trusts formed under the Delaware Statutory Trust Act contain specific provisions
indicating that Delaware law governs those agreements and that the trusts will be located and
administered in Delaware.

20.  In fact, by default, a Delaware statutory trust, pursuant to Title 12, § 3809 of the
Delaware Code, is governed by Delaware law absent a provision in the Trust Agreement
indicating otherwise.

21.  In the matter sub judice, at least two of the 530 trusts covered by the proposed
settlement are Delaware Statutory Trusts and governed by Delaware law:

a, CWHEQ 2006-A

ai)  Exhibit A to the Executed Proposed Settlement Agreement indicates that
CWHEQ 2006-A is a trust covered by the settlement;

aii) The Trust Agreement, relevant excerpts attached as Exhibit A, contains a
specific provision that the agreement is governed by Delaware law and that the

trust is to be located and administered in Delaware;



b. CWHEQ 2007-G
ai)  Exhibit A to the Executed Proposed Settlement Agreement indicates that
CWHEQ 2007-G is a trust covered by the settlement;
aii) The Trust Agreement, relevant excerpts attached as Exhibit B, contains a
specific provision that the agreement is governed by Delaware law and that the
trust is to be located and administered in Delaware.

RELIEF REQUESTED
The Delaware Department of Justice respectfully requests that the Court grant its petition
to intervene.

Dated: August 9, 2011
THE DELAV\/IM}E DEPARTMENT OF JUSTICE

%
By: k /

Jeremy D. glcher,(’N YlBar-N/ 4643573)

Deputy Attorney General

Delaware Department of Justice

820 N. French St.

Wilmington, DE 19801

(302) 577-8500

Counsel for Proposed Intervenor the State of Delaware

Of Counsel:

Ian R. McConnel (DE Bar No. 4888) (Pro Hac Pending)
Gregory C. Strong (DE Bar No. 4664)

Meredith Stewart Tweedie (DE Bar No. 4960)

Deputy Attorneys General

Delaware Department of Justice

820 N. French St.

Wilmington, DE 19801

(302) 577-8533

(302) 577-8426 (fax)



VERIFICATION

I, Jeremy D. Eicher, hereby affirm under penalty of perjury that the following is true and
correct:

I am a member of the New York and Delaware Bars in good standing and a Deputy
Attorney General for the Delaware Department of Justice. I have read the foregoing Verified
Petition and know the contents thereof. All statements of fact therein are true and correct to the

best of my knowledge and belief.

Executed this 9" day of August 2011, in Wilmington, Delaware

//x f/

By:
Je[(emy D. Eicher
)
: /4/0 {/////-44422‘—-ﬂh—-—f
o | 7 monkRbURLEY

Attorney No. 2031
Pursuant to 29 Del. C, #4323(a)(3)
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<DOCUMENT>

<TYPE>EX-99.4
<SEQUENCE>5
<FILENAME>efc6-1063 exhibit994.txt
<TEXT>
Exhibit 99.4
EXECUTION COPY
CWHEQ, INC.
Depositor
WILMINGTON TRUST COMPANY
Ownexr Trustee
TRUST AGREEMENT
Dated as of February 24, 2006
CWHEQ REVOLVING HOME EQUITY LOAN TRUST,
SERIES 2006-A
<PAGE>
<TABLE>
<CAPTION>
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The Owner Trustee hereby declares that it will hold the Assets on the
terms of this Agreement, for the benefit of the Certificateholders, subject to
the obligations of the Trust under the Transaction Documents. The Trust is a
statutory trust under the Statutory Trust Statute and this Agreement is the
governing instrument of the statutory trust. The Owner Trustee shall have all
rights and obligations in this Agreement and in the Statutory Trust Statute
for accomplishing the purposes of the Trust. The Owner Trustee shall file with
the Secretary of State of the State of Delaware a Certificate of Trust of the
Trust.

Section 2.07 Liability of a Certificateholder.

Except to the extent otherwise provided in this Agreement or in the other
Transaction Documents, the Certificateholders shall be entitled to the same
limitation of personal liability extended to stockholders of private
corporations for profit organized under the general corporation law of the
State of Delaware.

Section 2.08 Title to Trust Property.

Legal title to all the Assets shall be vested in the Trust as a separate
legal entity except where applicable law in any jurisdiction requires title to
any part of the Assets to be vested in a trustee, in which case title shall be
vested in the Owner Trustee or any co-trustee or separate trustee, as the case
may be.

Section 2.09 Location of Trust.

The Trust will be located in Delaware and administered in Delaware. Any
bank accounts maintained by the Owner Trustee on behalf of the Trust shall be
located in Delaware or Illinois. The Trust shall not have any employees in any
State other than Delaware. Nothing in this Agreement shall restrict the Owner
Trustee from having employees within or without Delaware. Payments will be
received by the Trust only in Delaware, Illinois, or California, and payments
will be made by the Trust only from Delaware or Illinois.

Section 2.10 Representations and Warranties of Depositor.

The Depositor represents and warrants to the Owner Trustee as of the date
of this Agreement, and as to any Transaction Document, as of its date that:

(a) Organization and Good Standing. The Depositor is a corporation duly
organized and validly existing under the laws of Delaware, with full power and
authority to own its properties and to conduct its business as presently owned
or conducted and to execute, deliver, and perform this Agreement and any other
document related to this Agreement to which it is a party and to perform its
obligations as contemplated by them.

12
<PAGE>

(b) Due Qualification. The Depositor is duly qualified to do business as
a Delaware corporation in good standing and has obtained all necessary
licenses and approvals in each jurisdiction in which failure to so qualify or
to obtain required licenses or approvals would have a material adverse effect
on its ability to perform its obligations under this Agreement and the
Transaction Documents to which the Depositor is a party.

(c) Due Authorization; Enforceability. The Depositor has full power and
authority to execute, deliver, and perform this Agreement and the Transaction
Documents to which it is a party and to carry out their respective terms. The
Depositor has full power and authority to sell and assign the Assets. The
execution, delivery, and performance by the Depositor of this Agreement and
the Transaction Documents to which the Depositor is a party have been duly
authorized by the Depositor by all necessary action. This Agreement and the
Transaction Documents executed by the Depositor have been duly executed and
delivered and comnstitute the valid and legally binding obligations of the
Depositor enforceable against the Depositor in accordance with their terms.

(d) No Conflict. The Depositor's execution and delivery of this Agreement
and the Transaction Documents to which the Depositor is a party, performance
of the transactions contemplated by them, and fulfillment of their terms
applicable to the Depositor do not conflict with any requirements of law
applicable to the Depositor or conflict with, result in any breach of any of
the provisions of, or with or without notice or lapse of time constitute a
default under, any indenture, contract, or other instrument to which the
Depositor is a party or by which it or its properties are bound.



CWHEQ, Inc.,

c/o Wilmington Trust Company

Rodney Sqguare North

1100 North Market Street

Wilmington, DE 19890

Attention: Corporate Trust Administration
Telephone: (302) 651-1000

Facsimile: (302) 651-8882

(b) Any notice required or permitted to be given to the
Certificateholders shall be given by first-class mail, postage prepaid, at the
addresses of the Certificateholders. Any notice so mailed within the time
prescribed in this Agreement shall be conclusively presumed to have been duly
given, whether or not the Certificateholder receives the notice.

Section 11.04 Severability.

Any provision of this Agreement that is prohibited or unenforceable in
any jurisdiction shall, as to that jurisdiction, be ineffective to the extent
of the prohibition or unenforceability without invalidating the remaining
provisions of this Agreement, and that prohibition or unenforceability in any
jurisdiction shall not invalidate or render unenforceable the provision in any
other jurisdiction.

Section 11.05 Separate Counterparts.

This Agreement may be executed by the parties to this Agreement in
separate counterparts, each of which when so executed and delivered shall be
an original, but all the counterparts shall together constitute but one
instrument.
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Section 11.06 Successors and Assigns.

All covenants and agreements in this Agreement shall be binding on, and
inure to the benefit of, each of the Depositor and its permitted assignees,
the Owner Trustee and its successors, and each Certificateholder and any of
its successors, all as provided in this Agreement. Any request, notice,
direction, consent, waiver or other instrument or action by any
Certificateholder shall bind its successors.

Section 11.07 Nonpetition Covenant.

Notwithstanding any prior termination of this Agreement, the Depositor
and the Owner Trustee, by entering into this Agreement, and each
Certificateholder, by accepting a Certificate, agree that they shall not,
before the date that is one year and one day after the termination of the
Agreement, file or participate in the filing of any petition against the Trust
that could cause the Trust to incur an Insolvency Event. Nothing in this
Agreement shall prohibit the Owner Trustee from participating in or filing
proofs of claim in any such proceeding instituted by any other person.

Section 11.08 No Recourse.

Each Certificateholder by accepting a Certificate acknowledges that the
Certificate represents the beneficial interest in the Trust only and does not
represent interests in or obligations of the Depositor, the Servicer, the
Administrator, the Owner Trustee, the Indenture Trustee, or any Affiliate of
any of them and no recourse may be had against those parties or their assets,
except as may be expressly stated or contemplated in this Agreement, the other
Transaction Documents, or the Certificates.

Section 11.09 Headings.

The headings of the various Articles and Sections in this Agreement are
for convenience of reference only and shall not define or limit any of the
provisions of this Agreement.

Section 11.10 GOVERNING LAW.

THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF DELAWARE, WITHOUT REFERENCE TO ITS PROVISIONS THAT WOULD
RESULT IN THE APPLICATION OF THE LAWS OF ANOTHER JURISDICTION.

Section 11.11 Rule 144A Information.
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TRUST AGREEMENT
Dated as of August 10, 2007

CWHEQ REVOLVING HOME EQUITY LOAN TRUST,
SERIES 2007-G




efc7-2205_ex994.htm

Assets and make distributions to any Certificateholder and the holders of Notes.

The Trust shall not engage in any activity other than in connection with the foregoing activities or other than as required or authorized by
this Agreement or the other Transaction Documents.

Section 2.04 Appointment of Owner Trustee.

The Depositor appoints the Owner Trustee as trustee of the Trust effective as of the date of this Agreement to have all the rights and
obligations in this Agreement.

Section 2.05 Initial Capital Contribution of Assets.

The Depositor hereby remits to the Owner Trustee the sum of $1. The Owner Trustee hereby acknowledges receipt in trust from the
Depositor of the foregoing contribution. The Depositor shall pay

organizational expenses of the Trust as they may arise or shall promptly reimburse the Owner Trustee on request for any such expenses paid by the
Owner Trustee.

Section 2.06 Declaration of Trust.

The Owner Trustee hereby declares that it will hold the Assets on the terms of this Agreement, for the benefit of the Certificateholders,
subject to the obligations of the Trust under the Transaction Documents. The Trust is a statutory trust under the Statutory Trust Statute and this
Agreement is the governing instrument of the statutory trust. The Owner Trustee shall have all rights and obligations in this Agreement and in the
Statutory Trust Statute for accomplishing the purposes of the Trust. The Owner Trustee shall file with the Secretary of State of the State of
Delaware a Certificate of Trust of the Trust.

Section 2.07 Liability of a Certificateholder.

Except to the extent otherwise provided in this Agreement or in the other Transaction Documents, the Certificateholders shall be entitled
to the same limitation of personal Hability extended to stockholders of private corporations for profit organized under the general corporation law
of the State of Delaware.

Section 2.08 Title to Trust Property.

Legal title to all the Assets shall be vested in the Trust as a separate legal entity except where applicable law in any jurisdiction requires
title to any part of the Assets to be vested in a trustee, in which case title shall be vested in the Owner Trustee or any co-trustee or separate trustee,
as the case may be.

Section 2.09 Location of Trust.

The Trust will be located in Delaware and administered in Delaware. Any bank accounts maintained by the Owner Trustee on behalf of
the Trust shall be located in Delaware. The Trust shall not have any employees in any State other than Delaware. Nothing in this Agreement shall
restrict the Owner Trustee from having employees within or without Delaware. Payments will be received by the Trust only in Delaware or
California, and payments will be made by the Trust only from Delaware.

Section 2.10 Representations and Warranties of Depositor.

The Depositor represents and warrants to the Owner Trustee as of the date of this Agreement, and as to any Transaction Document, as of
its date that:

(a) Organization and Good Standing. The Depositor is a corporation duly organized and validly existing under the laws of
Delaware, with full power and authority to own its properties and to conduct its business as presently owned or conducted and to execute, deliver,
and perform this Agreement and any other document related to this Agreement to which it is a party and to perform its obligations as contemplated
by them.
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shall not, before the date that is one year and one day after the termination of the Agreement, file or participate in the filing of any petition against
the Trust that could cause the Trust to incur an Insolvency Event. Nothing in this Agreement shall prohibit the Owner Trustee from participating in
or filing proofs of claim in any such proceeding instituted by any other person.

Section 11.08 No Recourse.
Each Certificateholder by accepting a Certificate acknowledges that the Certificate represents the beneficial interest in the Trust only and
does not represent interests in or obligations of the Depositor, the Servicer, the Administrator, the Owner Trustee, the Indenture Trustee, or any

Affiliate of any of them and no recourse may be had against those parties or their assets, except as may be expressly stated or contemplated in this
Agreement, the other Transaction Documents, or the Certificates.

Section 11.09 Headings.

The headings of the various Articles and Sections in this Agreement are for convenience of reference only and shall not define or limit
any of the provisions of this Agreement.

Section 11.10 Governing Law.
THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF

DELAWARE, WITHOUT REFERENCE TO ITS PROVISIONS THAT WOULD RESULT IN THE APPLICATION OF THE LAWS OF
ANOTHER JURISDICTION.

Section 11.11 Rule 144A Information.
As long as any of the securities of this Trust are “restricted securities” within the meaning of Rule 144(a)(3) under the Securities Act, the
Administrator on behalf of the Trust shall provide to any Noteholder or Certificateholder and to any prospective purchaser from any of them

designated by any of them on the request of the Noteholder, Certificateholder, or prospective purchaser, any information required to be provided the
holder or prospective purchaser to satisfy the conditions of Rule 144A(d)(4) under the Securities Act.
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In Witness Whereof, the parties to this Agreement have caused this Agreement to be duly executed by their respective officers hereunto
duly authorized, as of the day and year first above written.

CWHEQ, Inc.
Depositor

By: /s/ Elizabeth Chen

Name: Elizabeth Chen
Title: Senior Vice President

WILMINGTON TRUST COMPANY

By: /s/ J. Christopher Murphy

Name: J. Christopher Murphy
Title: Financial Services Officer
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Petitioner,

for an order pursuant to CPLR § 7701 seeking judicial instructions and approval
of a proposed settlement.

MEMORANDUM OF JOSEPH R. BIDEN, III, ATTORNEY GENERAL OF
THE STATE OF DELAWARE (THE "DELAWARE DEPARTMENT OF
JUSTICE"), IN SUPPORT OFITS PETITION TO INTERVENE

The Bank of New York Mellon ("BNYM", or the "Trustee") filed this Article 77
proceeding on June 29, 2011, to obtain judicial approval of a proposed settlement of the
claims of 530 trusts (the "Covered Trusts"), including a small number of Delaware
statutory trusts, for which BNYM serves as trustee or indenture trustee. BNYM seeks a

judicial finding that the proposed settlement is reasonable and within BNYM's powers as



trustee. The proposed settlement, if approved, would eliminate the claims of the trusts,
including the Delaware statutory trusts, against Countrywide entities ("Countrywide")
and Bank of America ("BoA"). BNYM secks to make that finding binding upon all
beneficiaries of the Trusts, without giving beneficiaries or their representatives the
opportunity to challenge BNYM's claim that the proposed settlement is reasonable and
within its powers as trustee. The relevant facts relating to the background of the
proposed settlement are more fully set forth in the Delaware Department of Justice's
Petition to Intervene (the "Petition"), filed herewith. See Petition Y 6-11.

The Delaware Department of Justice objects to the approval of the proposed
settlement at this time. The Delaware Department of Justice seeks permission to
intervene in this proceeding: (i) to ensure that the interests of Delaware investors who are
beneficiaries of the Covered Trusts are represented and protected; (i) to preserve the
Delaware Department of Justice's ability to pursue state law claims, including claims for
securities fraud and deceptive trade practices, against BNYM, BoA or Countrywide,
arising out of the conduct covered by the potential settlement; and (iii) to ensure that the
trusts covered by the proposed settlement (either directly or indirectly) that were created
pursuant to the provisions of the Delaware Statutory Trust Act and are governed by
Delaware law appropriately are addressed. This is the Delaware Department of Justice's
Memorandum of Law in support of his Petition to Intervene pursuant to New York CPLR

401, 1012 and 1013.



ARGUMENT

Interested parties may intervene in an Article 77 proceeding with leave of the
court. CPLR 401. Pursuant to CPLR 1012(a), intervention by a party shall be permitted
as a matter of right if "the representation of the person's interest by the parties is or may
be inadequate and the person is or may be bound by the judgment." Intervention is
permissible pursuant to CPLR 1013 if "the person's claim or defense and the main action
have a common question of law or fact . . . [and] the intervention will [not] unduly delay
the determination of the action or prejudice the substantial rights of any party."

L THE DELAWARE INTERVENTION OF THE DELAWARE
DEPARTMENT OF JUSTICE IS NECESSARY TO PROTECT THE
INTERESTS OF ABSENT BENEFICIARIES INCLUDING DELAWARE
INVESTORS

A. There is a Risk that Unrepresented Delaware Investors May be Bound
by the Judgment

The relief sought by BNYM in this proceeding contains broad language1
suggesting that unrepresented beneficiaries, including Delaware investors, statutory trusts
and beneficiaries "may be bound by the judgment." CPLR 1012(a)(3). The proposed
settlement also contains a sweeping release of claims provision, under which all trust
beneficiaries' claims are fully and finally resolved by the terms of the agreement. The
Delaware Department of Justice seeks to intervene to protect the interests of Delaware

citizens, including the aforementioned Delaware investors.

! BNYM's Proposed Order and Judgment states that it would bind "all Trust Beneficiaries . . .,
and any Persons claiming by, through, or on behalf of any of the Trustee, the Trust Beneficiaries,
or the Covered Trusts . . . are bound by this Final Order and Judgment", to a finding that "[t]he
Trustee acted in good faith . . . " and would "bar[] and enjoin[] [those parties] from instituting,
commencing, or prosecuting, any suit, proceeding, or other action asserting against the Trustee
any claims arising from or in connection with the Trustee's entry into the Settlement." (See
Settlement, Ex. B to New York Memorandum of Law In Support of Motion to Intervene).



B. The Delaware Department of Justice Has Both Statutory and
Common Law Authority to Represent Absent Delaware Investors

The Delaware Department of Justice has a significant interest in preserving
potential claims against the parties to the proposed settlement that arise out of the conduct
covered by the proposed settlement. The Delaware Department of Justice seeks to
intervene pursuant to its statutory and common-law authority to protect Delaware
investors. The Delaware Department of Justice has statutory authority, pursuant to the
Delaware Securities Act, to “remedy any harm caused by securities law violations.” 6
Del. C. § 7301 (b). The Delaware Department of Justice, like other state attorneys
general acting pursuant to their parens patriae authority, also has common-law authority
to protect the interests of its citizens and investors in the market. See People ex. Rel
Spitzer v. Grasso, 11 N.Y.3d 64, 69 n.4 (2008). The Delaware Department of Justice
legally is charged with protecting the interests of all Delaware investors, including those
Delaware investors who are beneficiaries of the Covered Trusts. The Delaware
Department of Justice also has statutory authority to pursue remedies for deceptive trade
practices that are harmful to Delaware residents or consumers. 6 Del. C. § 2533(d).
Finally, the Delaware Department of Justice's intervention is essential given the evidence
suggesting that BNYM negotiated the settlement on behalf of the trust beneficiaries under
a conflict of interest. See Petition q§ 14. It is therefore particularly important that the

interests of absent beneficiaries, including Delaware investors, are represented.



II. THE DELAWARE DEPARTMENT OF JUSTICE SHOULD BE
ALLOWED TO INTERVENE TO PRESERVE DELAWARE LAW
CLAIMS.

While the Delaware Department of Justice has limited information regarding the
merits of the settlement, the details of the potential misconduct leading to the proposed
settlement are widely reported. The Delaware Department of Justice therefore has a
legitimate basis upon which to assume, pending verification through confirmatory
discovery, that Delaware's interests may adversely be affected by the proposed

settlement.

A. The Delaware Department of Justice's Potential Claims May Be
Impaired by a Judgment in This Proceeding

The Delaware Department of Justice has a unique interest in protecting the
Delaware interests that potentially are affected by the proposed settlement. Intervention
pursuant to CPLR 1012 or 1013 is appropriate because BNYM, Countrywide, or BoA
may take the position that the settlement and the facts found by this court, if made
binding upon all beneficiaries, precludes the Delaware Department of Justice from
pursuing certain claims or remedies for such violations.> While the Delaware Department
of Justice's potential claims, including its securities fraud and deceptive trade practices
claims, should fall within the definition of "claims not released" in the proposed
settlement agreement (Y 10(c)), there is no guarantee that BNYM, Countrywide or BoA
would not assert that the Delaware Department of Justice's claims are barred by the terms

of the proposed settlement, once approved.

2 There is some precedent from the Third Circuit Court of Appeals suggesting that an investor may,
through a contract with a third party, bargain away the State's ability to pursue restitution on his or her
behalf. See Olde Discount Corp. v. Tupman, 1 F.3d 202 (3d Cir. 1993).
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a.l. The Delaware Department of Justice's Potential
Securities Fraud Claim

As stated previously, the Delaware Department of Justice's investigation is still in
preliminary stages. The Delaware Department of Justice believes, however, that the acts
and practices of BNYM alleged herein may have violated the Delaware Securities Act, 6
Del. C. § 7303(2), in that BNYM may have made untrue statements of material fact
and/or omitted to state material facts in order to make the statements made, in light of the
circumstances under which they were made, not misleading. BNYM's conduct as
described above may have violated the Delaware Securities Act insofar as the Trust PSA
requires the Trust annually to certify the following "servicing criteria":

e "Collateral or security on mortgage loans is maintained as required by the
transaction agreements or related mortgage loan documents."

e "Mortgage loan and related documents are safeguarded as required by the
transaction agreements;" and

e "Any addition, removals or substitutions to the asset pool are made, reviewed and
approved in accordance with any conditions or requirements in the transaction
agreements."’

The Delaware investors in the Trusts may have been misled by BNYM into believing

that BNYM would review the loan files for the mortgages securing their investment, and

that any deficiencies would be cured.

a.ii. The Delaware Department of Justice's Potential
Deceptive Trade Practices Claim

The acts and practices of BNYM alleged herein also may have violated
Delaware's Deceptive Trade Practices Act, 6 Del. C. §§ 2532(a)(7) and 2532(a)(12), in

that BNYM's conduct created "a likelihood of confusion or misunderstanding" in the

} See generally, Trust PSA, Exhibit W to New York Motion to Intervene.
6



investors in the Trusts. The Delaware Deceptive Trade Practices Act, which is based on
the Uniform Deceptive Trade Practices Act, is intended to be broadly construed to
encompass a wide range of potentially deceptive practices.! While the Delaware
Department of Justice's investigation is preliminary, the fact that the Delaware investors
in the trusts may have been misled by BNYM concerning the scope of review of the loan
files for the mortgages securing their investment may give rise to a Deceptive Trade
Practices claim under Delaware law.

B. Questions Presented by the Delaware Department of Justice's Claims
Would be Similar to Questions Presented by This Proceeding

Even if the Delaware Department of Justice is not entitled to intervene as a matter
of right, the Delaware Department of Justice should be permitted to intervene because the
claims that it might assert against BNYM, Countrywide, or BoA on behalf of the relevant
Delaware interests share "common questions of law or fact" with this proceeding. CPLR
1013.

This proceeding will address the question of whether the Trustee breached its
fiduciary duty in negotiating the settlement and whether the settlement is fair and
reasonable. See Settlement Ex. B (Proposed Order and Judgment) q (k) (proposing
finding that the "Trustee acted in good faith, within its discretion, and within the bounds
of reasonableness in determining that the Settlement Agreement was in the best interests
of the Covered Trusts.") In addressing these issues, the proceeding necessarily will
address the merits and likelihood of success of investors' claims against Countrywide and

BoA. Such claims contain common questions of law or fact with the Delaware

*  Delaware Solid Waste Authority v. Eastern Shore Environmental, Inc., 2002 WL 537691, at *6
(Del. Ch. Mar. 28, 2002) (The intent of Section 2532(a)(12) is to enable courts to prevent
“new kinds of deceptive trade practices").



Department of Justice's potential securities fraud and deceptive trade practices claims.
The Delaware Department of Justice's participation would therefore assist the court in
ascertaining all of the relevant facts of the proposed settlement.
III. THE DELAWARE DEPARTMENT OF JUSTICE SHOULD BE
ALLOWED TO INTERVENE TO ENSURE THAT THE COVERED
TRUSTS THAT WERE CREATED UNDER DELAWARE LAW ARE
APPROPRIATELY ADDRESSED
The Delaware Department of Justice has a substantial interest in ensuring that
Delaware vehicles, including Delaware statutory trusts, are not being used to facilitate
violations of the law. Delaware also has a substantial interest in ensuring that the claims
relating to trusts created pursuant to the provisions of the Delaware Statutory Trust Act
are resolved by the appropriate procedure under the Act. The Delaware Department of
Justice believes that an Article 77 Proceeding is not the appropriate venue for resolving
those issues relating to Delaware Statutory Trusts, particularly where, as here, the trust

agreements that create and govern trusts formed under the Delaware Statutory Trust Act

are governed by Delaware law.”> See Petition 99 18-20.

5 See 12 Del. C. § 3809 ("Except to the extent otherwise provided in the governing instrument of
a statutory trust or in this subchapter, the laws of this State pertaining to trusts are hereby
made applicable to statutory trusts").



CONCLUSION
For the foregoing reasons, the Delaware Department of Justice respectfully
requests that the Court grant its motion and amend the caption to add it as an Intervenor
in this Article 77 proceeding, and award such other and further relief as the Court deems

appropriate.

Dated: August 9, 2011

THE DELAWARE DEPARTMENT OF JUSTICE
[/ T

By: t Lzaa ="

Jeremy D. Eichér (NY Bar No. 4643573)

Deputy Attorney General

Delaware Department of Justice

820 N. French St.

Wilmington, DE 19801

(302) 577-8600

Counsel for Proposed Intervenor the State of Delaware

Of Counsel.:

Ian R. McConnel (DE Bar No. 4888) (Pro Hac Pending)
Gregory C. Strong (DE Bar No. 4664)

Meredith Stewart Tweedie (DE Bar No. 4960)

Deputy Attorneys General

Delaware Department of Justice

820 N. French St.

Wilmington, DE 19801

(302) 577-8533

(302) 577-8426 (fax)
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Index No.
651786/2011

Assigned to:
Kapnick, J.

NOTICE OF MOTION
TO ADMIT COUNSEL
PRO HAC VICE

PLEASE TAKE NOTICE that upon the annexed affidavit of movant in support of this

motion and the Certificate of Good Standing annexed thereto we will move this Court before the

Honorable Barbara R. Kapnick at the Supreme Court of the State of New York, County of New

York, in the Motion Support Office Courtroom, 60 Centre Street, Room 130, New York, New

York, on August 23, 2011, at 9:30 a.m., or as soon thereafter as counsel may be heard, pursuant

to Rule 520.1 of the Rules of the New York, for an Order allowing the admission of movant, a

member of the Delaware Department of Justice and a member in good standing of the Bar of the
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PROPOSED ORDER GRANTING MOTION TO INTERVENE OF THE
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Proposed Intervenor the Delaware Department of Justice, having duly moved for an order
pursuant to CPLR 401, 1012 and 1013 permitting it to intervene as a party in the above-
captioned proceeding, and granting such other relief as the Court deems appropriate,

IT IS HEREBY ORDERED that the Delaware Department of Justice's Petition to
intervene is GRANTED, and that the caption in the above-captioned proceeding shall by
amended to add the Delaware Department of Justice as a party, as follows:
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